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PREFACE

Volume III of International Monetary Fund Administrative Tribunal Reports con-
tains the Judgments and Orders of the International Monetary Fund Admin-
istrative Tribunal rendered during the period 2003-2004. An analysis of the
Tribunal’s jurisprudence for the period is provided in an introductory chap-
ter, “Developments in the Jurisprudence of the International Monetary Fund
Administrative Tribunal: 2003-2004.” A detailed topical Index of the Judgments
and Orders is included near the end of the volume. Finally, the reader will find
republished as an Appendix to this volume the Tribunal’s Statute, Rules of Pro-
cedure, and the Report of the International Monetary Fund’s Executive Board on
the establishment of the Administrative Tribunal.

In December 2004, the Tribunal adopted revised Rules of Procedure, with
effect in respect of all Applications filed after December 31, 2004. (These Rules
will be published beginning with Volume IV, which will contain the first Judg-
ments to which the revised Rules apply.)

Celia Goldman
Registrar

Washington, D. C.
September 2008
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Developments in the Jurisprudence of the
International Monetary Fund
Administrative Tribunal: 2003-2004

BY CELIA GOLDMAN?*

Background

Established in 1994,! the International Monetary Fund Administrative
Tribunal (“IMFAT” or “Tribunal”) serves as an independent judicial forum
for the resolution of employment disputes arising between the International
Monetary Fund (“IMF” or “Fund”) and its staff members.?2 An Applicant
may challenge the legality of an “individual” or “regulatory” decision of
the Fund by which he has been “adversely affect[ed].”? In the case of chal-
lenges to “individual” decisions, an Application may be filed only after the
Applicant has exhausted all available channels of administrative review.*
The Judgments of the Tribunal are final and without appeal.®

The Tribunal is composed of a President, two Associate Judges and two
Alternate Judges, each appointed for two-year terms and eligible for reap-
pointment.® The composition of the International Monetary Fund Admin-
istrative Tribunal remained unchanged during the period 2003-2004, with
Judge Stephen M. Schwebel serving as the Tribunal’s President, Judges
Nisuke Ando and Michel Gentot as Associate Judges, and Judges Georges

"Registrar, International Monetary Fund Administrative Tribunal.

IThe Tribunal’s Statute was adopted by the IMF Board of Governors by Resolution 48-1 and
entered into force on October 15, 1992. The Tribunal was formally established on January 13,
1994 when, pursuant to the Statute, the Managing Director notified the staff of the Fund of the
appointment of the Tribunal’s members. (Statute, Article XX (2).)

The Tribunal’s jurisdiction also embraces enrollees in and beneficiaries under staff benefit
plans challenging administrative acts arising under such plans. (Statute, Article II (1) (b).)

3Statute, Article II (1) and (2).

4Statute, Article V (1).

5Statute, Article XIII (2).

6Statute, Article VII (1)(a) and (b), and (2).
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Abi-Saab and Agustin Gordillo as Alternate Judges.” During the period, the
Tribunal rendered three Judgments and two Orders.? This review highlights
some of the most significant issues addressed by the jurisprudence of the
IMFAT during the interval 2003-2004.°

Overview of Developments

During the period 2003-2004, the IMFAT considered the first challenges
to reach the Administrative Tribunal to decisions denying requests for dis-
ability retirement under the Staff Retirement Plan (“SRP”). In two sepa-
rate Judgments, Ms. “[”, Applicant v. International Monetary Fund, Respondent,
IMFAT Judgment No. 2003-1 (September 30, 2003) and Ms. “K”, Applicant v.
International Monetary Fund, Respondent, IMFAT Judgment No. 2003-2 (Sep-
tember 30, 2003), the Tribunal rescinded the decisions of the Administration

"The Tribunal’s Judges must satisfy the statutory requirement that they possess the quali-
fications required for appointment to high judicial office or be jurisconsults of recognized
competence. (Statute, Article VII (1) (c).) The composition of the Tribunal (2003-2004) not only
ably fulfills this requirement but also reflects major legal systems of the world:

Judge Stephen M. Schwebel (United States), President
Former President, International Court of Justice;
Associate Judge Nisuke Ando (Japan)
Professor of International Law, Doshisha University, Kyoto
Director, Kyoto Human Rights Research Institute
Member and Former Chairperson, Human Rights Committee under ICCPR;
Associate Judge Michel Gentot (France)
Former President of the Judicial Chamber, Conseil d’Etat, France
President, International Labour Organisation Administrative Tribunal;
Alternate Judge Georges Abi-Saab (Egypt)
Emeritus Professor of International Law,
Graduate Institute of International Studies, Geneva
Member of the Appellate Body, World Trade Organization;
Alternate Judge Agustin Gordillo (Argentina)
Professor of Administrative Law and Professor of Human Rights,
University of Buenos Aires School of Law
Judge, Organization of American States Administrative Tribunal.

8At the conclusion of 2004, the Tribunal adopted revisions to its Rules of Procedure with
effect in respect of all Applications filed after December 31, 2004. As these amendments have
no applicability to the Judgments and Orders reported in the present Volume, their effect will
be considered in a later Volume of International Monetary Fund Administrative Tribunal Reports.

°For reviews of the Tribunal’s earlier jurisprudence, see Goldman, “The International
Monetary Fund Administrative Tribunal: Its First Six Years,” in International Monetary Fund
Administrative Tribunal Reports, Vol. 1, 1994-1999, pp. 1-33 (2000); and Goldman, “Develop-
ments in the Jurisprudence of the International Monetary Fund Administrative Tribunal:
2000-2002,” in International Monetary Fund Administrative Tribunal Reports, Vol. 11, 2000-2002,
pp- 1-20 (2008).
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Committee of the SRP and ordered that the disability pensions be granted.
In reaching these decisions, the Tribunal articulated its standard of review
for such cases, which arise through the channel of review provided by the
Administration Committee of the SRP.

In Mr. “R” (No. 2), Applicant v. International Monetary Fund, Respondent,
IMFAT Judgment No. 2004-1 (December 10, 2004), the Tribunal addressed
for the first time the possible preclusive effect of an earlier Judgment on a
case brought by the same Applicant, thereby applying the principle of res
judicata to the Tribunal’s Judgments. Reaching the merits of the complaint
raised by Mr. “R”, the Tribunal resolved a question of equal treatment of
staff in the context of coverage of residential security costs of staff members
posted abroad.

Finally, as the Tribunal had decided that each of the Applications consid-
ered during the period 2003-2004 was well-founded, it awarded relief pur-
suant to its remedial authority. These developments are elaborated below.

The Tribunal’s Standard of Review and Relationship to the
Channels of Administrative Review

The Tribunal’s standard of review is governed by the second sentence of
Article III of the Statute, which provides:

In deciding on an application, the Tribunal shall apply the internal law
of the Fund, including generally recognized principles of international
administrative law concerning judicial review of administrative acts.

In formulating its standard of review in the case of a challenge to the denial
of a request for disability retirement, the Tribunal in Ms. “J” had the oppor-
tunity to elucidate further its relationship to other elements of the Fund’s dis-
pute resolution system, as well as to reflect upon its jurisprudence in respect
of review of decisions taken in the exercise of managerial discretion.

The Tribunal began by articulating the meaning of “standard of review”
as follows:

The standard of review, understood as describing the relationship between
the Administrative Tribunal and the decision maker responsible for the
contested decision, represents the degree of deference accorded by the
Tribunal to the decision maker’s judgment. The standard of review is
designed to set limits on the improper exercise of power and represents a
legal presumption about where the risk of an erroneous judgment should
lie. The degree of deference—or depth of scrutiny—may vary according
to the nature of the decision under review, the grounds upon which it is



IMF ADMINISTRATIVE TRIBUNAL REPORTS, VOL. IIT

contested, and the authority or expertise that has been vested in the origi-
nal decision maker.1?

Notably, the case of Ms. “|” was the firstin which the Tribunal had the ben-
efit of views presented by an Amicus Curiz. The Staff Association Committee
("SAC”) applied for and was granted the opportunity to present its views,
pursuant to Rule XV of the Tribunal’s Rules of Procedure. The controversy
as to the applicable standard of review was argued principally between the
Fund and the Amicus Curiee. While the Fund emphasized an “arbitrary or
capricious” standard of review as applied to individual decisions taken in
the exercise of managerial discretion, the Amicus Curize contended that the
Administration Committee’s decisions on disability retirement deserved a
deeper level of scrutiny.!?

A distinguishing feature of the problem posed by the case was that, unlike
the Grievance Committee, the Administration Committee of the Staff Retire-
ment Plan plays a dual role within the Fund’s dispute resolution system:'3
“It is responsible for taking the administrative act that may be contested in
the Administrative Tribunal and it also supplies what is deemed a channel
of review for purposes of the exhaustion of remedies requirement of Article
V of the Tribunal’s Statute. . . . Accordingly, while a decision of the Grievance
Committee will not be subject to direct review by the Administrative Tribu-
nal, a decision of the SRP Administration Committee necessarily will be.”1

In defining the Tribunal’s standard of review in disability retirement
cases, the Tribunal clarified its relationship to the channels of administra-
tive review as follows. The Tribunal confirmed its authority to make both
findings of fact and conclusions of law, and therefore to review de novo the
legality of an administrative act of the Fund. This authority, explained the
Tribunal, stems from its “unique role as the sole judicial actor within the

10Ms. “T”, para. 99; see also Ms. “K”, para. 40.

HRule XV (Amicus Curiae) provides: “The Tribunal may, at its discretion, permit any per-
sons, including the duly authorized representatives of the Staff Association, to communicate
their views to the Tribunal.” The Tribunal commented that it found the views offered by the
SAC to be “discerning and constructive.” Ms. “J”, para. 20.

12Ms. “T”, para. 100.

13Challenges to decisions arising under the Staff Retirement Plan are expressly excluded
from the Grievance Committee’s jurisdiction. In 1999, the Fund enacted Rules of Procedure
of the Administration Committee of the Staff Retirement Plan. These Rules set forth the
requirements for the exhaustion of the administrative review procedures provided by the
SRP Administration Committee for purposes of filing an Application with the Administra-
tive Tribunal.

¥ Ms. “T”, para. 99; see also Ms. “K”, para. 41.
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Fund’s dispute resolution system.” At the same time, the Tribunal “draws
upon the record assembled through the review procedures.”’®

Prior to the cases of Ms. “]” and Ms. “K”, the Tribunal’s standard of review
had been elucidated in cases of challenges to administrative acts taken in the
exercise of the Fund’s discretionary authority. The Tribunal noted that, in a
variety of contexts, the IMFAT, in discharging its responsibility to review
the lawfulness of challenged administrative acts, has acknowledged, and
deferred to, the exercise of the managerial discretion of the Fund. This def-
erence is at its height when it reviews regulatory decisions (as contrasted
with individual decisions), especially policy decisions taken by the Fund'’s
Executive Board.!®

At the same time, the Tribunal pointed out that the standard articulated
in the Commentary on the Statute for review of individual decisions taken
in the exercise of managerial discretion!” “. . . comprehends a number of dif-
ferent factors. . . . Hence, its operation in a particular case may emphasize
one factor over others or it may involve multiple factors, depending upon
such variables as the nature of the contested decision and the grounds on
which the applicant seeks that it be impugned.” The Tribunal emphasized
that a “multiplicity of factors” make up the standard of review for individual
decisions taken in the exercise of managerial discretion and that “. .. some
of these factors contemplate stricter scrutiny on the part of the Administra-
tive Tribunal than do others.”18

The Tribunal in Ms. “]” rejected the Fund’s contention that a determina-
tion on disability retirement is “quintessentially a discretionary judgment”
that should be reviewed by the Tribunal under an “arbitrary and capricious”
standard of review.!? In the view of the Tribunal, two factors differentiate a

15Ms “]”, paras. 95-96.

16Ms. “]”, para. 105; see also Ms. “K”, para. 43.

In cases involving the review of individual decisions taken in the exercise of managerial
discretion, the Administrative Tribunal consistently has invoked the standard set forth in the
Commentary as follows:

... with respect to review of individual decisions involving the exercise of managerial
discretion, the case law has emphasized that discretionary decisions cannot be over-
turned unless they are shown to be arbitrary, capricious, discriminatory, improperly
motivated, based on an error of law or fact, or carried out in violation of fair and rea-
sonable procedures.
Report of the Executive Board to the Board of Governors on the Establishment of an Adminis-
trative Tribunal for the International Monetary Fund (“Report of the Executive Board”) p. 19.

18Ms. “]”, para. 107; see also Ms. “K”, para. 44.

9The Tribunal observed that the “arbitrary and capricious” standard of review represents
its “least rigorous level of scrutiny.” Ms. “]”, para. 109; see also Ms. “K”, para. 44.
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disability retirement decision from an act taken in the exercise of the Fund’s
managerial discretion. First, disability retirement decisions involve quasi-
judicial decision making, i.e., construing the applicable terms of the Staff
Retirement Plan and applying them to the facts of a particular case. Second,
the channel of review applicable to such decisions does not involve the Man-
aging Director; individual decisions taken under the Staff Retirement Plan
are exclusively vested in the SRP Administration Committee, subject only to
direct appeal (following reconsideration by the Committee itself) to the IMF
Administrative Tribunal.?

In Ms. “]”, the Tribunal referred to its earlier Judgment in Mr. “P” (No. 2),
Applicant v. International Monetary Fund, Respondent, IMFAT Judgment No.
2001-2 (November 20, 2001), in which it had acknowledged the unique nature
of the “appellate authority” arising from Section 7.2 of the SRP and Article II of
the Tribunal’s Statute.?! The Tribunal noted that it was significant that in that
case, arising under the SRP provision governing the giving effect to orders for
family support and division of marital property, the IMFAT had reviewed the
“soundness” of the SRP Administration Committee’s decision and concluded
that it was “in error.”?? The Tribunal in Ms. “]” clearly differentiated the stan-
dard of review it had applied in Mr. “P” (No. 2) from that employed when it
reviews decisions taken in the exercise of discretionary authority.?3 Addition-
ally, the IMFAT found support in the jurisprudence of other international
administrative tribunals for the view that a decision on disability retirement
is an act of quasi-judicial decision making, subject to a higher degree of scru-
tiny than that applied to the review of discretionary acts.?

20Ms. “]”, paras. 112-113; see also Ms. “K”, paras. 45—46.
21Ms. “]”, para. 114. Article II (1) (b) provides:
The Tribunal shall be competent to pass judgment upon any application:

b. by an enrollee in, or beneficiary under, any retirement or other benefit plan main-
tained by the Fund as employer challenging the legality of an administrative act
concerning or arising under any such plan which adversely affects the applicant.
Section 7.2 (b) of the SRP provides that decisions by the Administration Committee to deter-
mine inter alia whether any person has a right to any benefit under the Plan, and the amount
thereof, are subject to review by the Administrative Tribunal. See Mr. “P” (No. 2), para. 141.
22Ms. “J”, paras. 114-115, quoting Mr. “P” (No. 2), paras. 141-145; see also Ms. “K”,
paras. 47-48.
BMs. “]”, para. 116.
24Such heightened scrutiny has also been found to be applicable in review of disciplinary
decisions. Ms. “]”, paras. 118-127; see also Ms. “K”, paras. 50-53. Later, in the first case in which
the IMFAT was called upon to review a disciplinary decision, it referred to this jurisprudence.
See Ms. "BB”, Applicant v. International Monetary Fund, Respondent, IMFAT Judgment No. 2007-4
(May 23, 2007), paras. 123-125.
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Having examined the statutory requirement that the Tribunal apply
“. .. generally recognized principles of international administrative law con-
cerning judicial review of administrative acts” (Statute, Article III), as well
as the associated Commentary on the Statute, its own jurisprudence and
that of other international administrative tribunals, the IMFAT concluded
that disability retirement decisions are subject to scrutiny as follows: Did
the SRP Administration Committee correctly interpret the requirements of
SRP Section 4.3 and soundly apply them to the facts of the case, or was the
Committee’s decision based on an error of law or fact? Was the Committee’s
decision taken in accordance with fair and reasonable procedures? Was the
Committee’s decision in any respect arbitrary, capricious, discriminatory or
improperly motivated??

The Law of Disability Retirement

Applying the standard of review for disability retirement decisions estab-
lished in Ms. “]”, the Tribunal considered whether the Administration Com-
mittee had correctly interpreted and soundly applied to the facts of the
cases of Ms. “]” and Ms. “K” the requirements of Section 4.3 of the Fund’s
Staff Retirement Plan. That section provides that a Plan participant may be
retired on a disability pension if “. . . such participant, while in contributory
service, bec[omes] totally incapacitated, mentally or physically, for the per-
formance of any duty with the Employer that he might reasonably be called
upon to perform; [and] such incapacity is likely to be permanent. . ..”

In Ms. “I”, the Tribunal was required to construe the disability retire-
ment requirements in the case of a staff member who had performed a very
specialized function in the Fund, as a verbatim reporter, and then suffered
a disability to her arms and hands that directly impaired her ability to per-
form that specialized function. The case of Ms. “K”, by contrast, presented
the circumstance of a staff member who, as a result of psychiatric illness, was
impaired on a recurring basis from performing her responsibilities as a Staff
Assistant. The dispute in Ms. “]” centered on the question of whether, given
the Applicant’s inability to perform the functions of the position she had
occupied when her incapacity arose, there were other duties that the Fund
reasonably could ask her to perform. In Ms. “K”, the controversy focused on
whether or not the Applicant was totally incapacitated from performing the
functions of the job she had occupied for many years, on the basis that she
was unable on an intermittent basis to discharge her job functions. In both

25Ms. “]”, para. 128; see also Ms. “K”, para. 54.
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cases, the Tribunal found the decisions of the SRP Administration Commit-
tee not to be sustainable.

Both Ms. “J” and Ms. “K” had raised the contention that it is inherently
unfair for the Fund to separate a staff member from service for medical
reasons on the basis of having no transferable skills while at the same time
denying a request for disability retirement. The Tribunal held that, under the
Fund’s internal law, separation for medical reasons cannot determine entitle-
ment to a disability pension under the Staff Retirement Plan. Nonetheless,
concluded the Tribunal, the “. . . factual circumstances surrounding the sepa-
ration may be given weight in reviewing the soundness of the SRP Adminis-
tration Committee’s decision on an application for disability retirement.”2°

It was not disputed that Ms. “]” was separated for medical reasons as a
result of a repetitive use injury. As she remained unable to use her hands
and arms in repetitive motion as required to perform the functions of a
verbatim reporter, the Fund framed the question before the Tribunal in the
disability retirement case as whether Ms. “]”’s education and abilities could
be utilized elsewhere in the Fund without requiring her to use her hands
in a manner that would exacerbate her injury.?” The Fund had identified to
the SRP Administration Committee six positions which it asserted Ms. “J”
would be considered qualified to perform, with a reasonable amount of
training and accommodation, and it was on that basis that the Committee
had decided that the Applicant’s skills could be used in the Fund and that
she accordingly was not “totally incapacitated” under the terms of the Staff
Retirement Plan.

The Tribunal’s own review of the job standards for the identified posi-
tions, however, revealed that the positions contemplated a candidate whose
educational background differed significantly from that required to per-
form the functions of the position that Ms. “J” had occupied as a verbatim
reporter. The Tribunal accordingly concluded:

... in view of Ms. “J”’s highly specialized but limited training and experi-
ence, it would not be reasonable to expect the Fund to ask her to perform
the duties of any of the positions identified by the . . . Fund’s Human
Resources Department. . . . Nor is it clear that Ms. “J” would be qualified to
perform any of these jobs with a reasonable amount of additional training
and accommodation, as the Fund maintains.28

26Ms. “]”, para. 147; Ms. “K”, para. 64.
YMs. “]”, para. 133.
28Id., para. 140.
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Accordingly, the Tribunal concluded that Ms. “J”, while in contributory
service, had become “totally incapacitated” under the terms of the pension
Plan “. .. not in the sense that she is incapable of working at all but that she
is incapable of performing any duty that the Fund may reasonably call upon
her to perform.” ?

In the case of Ms. “K”, the Applicant maintained that her recurring psy-
chiatric symptoms did not wax and wane in a predictable manner so as
to allow for their accommodation in the workplace. The Fund countered
that intermittent incapacity should not be considered “total” incapacity as
required by the SRP, and that as long as the Applicant could perform her
duties “even if not on a sustained basis”’ she did not meet the criteria for
a disability pension.?” In assessing whether the Administration Committee
had drawn reasonable conclusions from the evidence, the Tribunal consid-
ered such factors as the internal consistency of the physicians’ reports, sepa-
rating observations as to the Applicant’s condition from ultimate conclusions
with respect to incapacity. The Tribunal concluded that there were aspects
of the reviewing physicians’ reports that called into question their internal
consistency. In addition, the Tribunal questioned “. . . the possible tendency
of the decision makers to minimize the seriousness of Applicant’s medical
condition. . . .” In particular, noted the Tribunal, “[i]Jt may be asked whether,
in the discussion of the Administration Committee, the Medical Advisor
somewhat discounted the seriousness of Applicant’s medical condition and
the difficulty of its treatment, in contrast to his own earlier reports.”3!

After reviewing the evidence, including the Administration Committee’s
initial finding that a return to the workplace was not a viable option in the
case of the Applicant, the Tribunal concluded that “. .. although Ms. “K"’s
disabling symptoms may be of an ‘intermittent’ character, they may well
have had a pervasive effect on her ability to maintain the position of Staff
Assistant.” In the view of the Tribunal, “. . . the Applicant is totally incapaci-
tated, mentally, to perform the duties in the Fund that she might be reason-
ably called upon to perform, namely those of Staff Assistant. .. .3

Having found in both Ms. “J” and Ms. “K” that the Applicants met the
preliminary requirement of being “totally incapacitated” under the terms
of the Staff Retirement Plan, the IMFAT proceeded in each case to consider
whether the incapacity was “likely to be permanent.” (SRP Section 4.3 (a)

29Id., para. 148.
30Ms. “K”, para. 57.
31d., paras. 67-75.
%2]d., paras. 62, 78.
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(ii).) In the case of Ms. “]”, after reviewing the evidence, the Tribunal con-
cluded that it was likely that the Applicant’s condition would be permanent
“...in the sense that she will remain unable to be appointed to a position
in the Fund.”®® The Tribunal’s Judgment reflected the view that both the
requirement that the Plan participant be “totally incapacitated” and that the
incapacity be “likely to be permanent” were to be interpreted in the light of
the duties that the applicant for disability retirement might reasonably be
called upon by the Fund to perform.3

In Ms. “K”, the question of the likely permanency of the Applicant’s inca-
pacity centered on the issues of the seriousness and long-standing nature of
her illness, the ease of its treatment, and the Applicant’s reasonable compli-
ance or not with available treatment options. The Tribunal found insuffi-
cient support in the record for the contention that Ms. “K” failed to comply
with prescribed treatment regimes. Moreover, it observed, any treatment
options and prospects for improvement were to be evaluated in the context
of the nature and seriousness of the illness and the length of its duration. On
the basis of these considerations, the Tribunal concluded that the Applicant’s
incapacity was “likely to be permanent” under the terms of the SRP.3

Accordingly, the Tribunal concluded that the Applicants in Ms. “]” and
Ms. “K” had met the requirements for disability retirement under the Staff
Retirement Plan and that the decisions of the SRP Administration Commit-
tee should be rescinded.

Disability Retirement: Alleged Procedural Unfairness

Both Ms. “J” and Ms. “K” additionally contended that the decisions deny-
ing their requests for disability pensions had been taken in violation of
fair and reasonable procedures. Their Applications, observed the Tribunal,
raised the issue of what process is due to applicants for disability retirement
under the SRP. That such decisions are to be taken in accordance with fair
and reasonable procedures, stated the Tribunal, is “an interest shared by all
Plan participants and the organization,” and “. . . the applicant’s stake in the

3Ms. “]”, para. 157.

34See Ms. “]”, para. 149 and Ms. “K”, para. 79, quoting Courtney (No. 2) v. International Bank
for Reconstruction and Development, WBAT Decision No. 153 (1996), para. 33.

35Ms. “K”, paras. 79-95. In both Ms. “J” and Ms. “K”, the Tribunal additionally took note of
SRP Section 4.3(d), which provides for the possibility of periodic medical examination and for
the discontinuance or reduction of a disability pension based on a finding that the incapacity
has wholly or partially ceased. See Ms. “]”, para. 157; Ms. “K”, para. 93.

10
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outcome of the decision-making process deserves a high level of procedural
protection.”3¢

While confirming its authority to review disability retirement decisions
for procedural fairness, the Tribunal in the cases of Ms. “J” and Ms. “K” con-
cluded, having decided in favor of the Applicants on substantive grounds,
that there was no need to pass upon their procedural complaints.>” None-
theless, the Tribunal commented that there was “room to question” whether
the procedures employed by the Administration Committee of the SRP had
afforded Ms. “]” and Ms. “K” sufficient and timely notice and opportunity
for rebuttal.?8

The Tribunal additionally offered a series of procedural considerations
for the future guidance of the Administration Committee.? Notably, the Tri-
bunal observed that it is the function of the SRP Administration Committee,
not of its Medical Advisor, to draw ultimate conclusions as to eligibility for
disability retirement:

. . . the advice of the Medical Advisor . . . should be confined to medi-
cal questions and not extend to the ultimate conclusion of whether the
applicant is, or is not, totally and permanently incapacitated for the per-
formance of any duty which the Fund may reasonably call upon him to
perform. Rather, the drawing of that conclusion should be the function of
the Administration Committee.*

Res Judicata and Challenge to the Admissibility of an
Application

Essential to the powers exercised by the IMFAT is its authority to ren-
der Judgments that are final and binding on the parties. This authority,
which is codified in Article XIII*! of the Statute, confirms the Tribunal’s
role as an independent judicial forum. Only limited provision is made

36Ms. “]”, para. 162; Ms. “K”, para. 100.

%Ms. “]”, para. 171; Ms. “K”, para. 108. The Tribunal also declined to award any separate
compensation on the ground of procedural irregularity. Ms. “]”, para. 180 and Decision; Ms.
“K”, para. 117 and Decision.

38Ms. “]”, paras. 167-169; Ms. “K”, paras. 104-106.

¥Ms. “]”, paras. 171-176; Ms. “K”, paras. 108-113.

4OMs. “T”, para. 175; Ms. “K”, para. 112. The Tribunal returned to this and other principles
established in Ms. “J” and Ms. “K” in Ms. “CC”, Applicant v. International Monetary Fund,
Respondent, IMFAT Judgment No. 2007-6 (November 16, 2007) (denying Application contesting
denial of disability pension).

4 Article XIII (2) provides: “Judgments shall be final, subject to Article XVI and Article
XVII, and without appeal.”
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under the IMFAT Statute for the interpretation, correction*? or revision*® of
a Judgment.

In Mr. “R”, Applicant v. International Monetary Fund, Respondent, IMFAT
Judgment No. 2002-1 (March 5, 2002), the Administrative Tribunal had
rejected the contentions of the Applicant, an overseas Office Director, that
he should have been afforded an overseas assignment allowance and a hous-
ing allowance commensurate with the housing benefit accorded the Fund’s
Resident Representative posted in the same overseas location. Following the
Tribunal’s Judgment in Mr. “R”, the Applicant sought and was denied by
the Fund’s Human Resources Department reimbursement of security costs
incurred indirectly as a result of electing to live in a secure hotel, rather than
in a private residence requiring security upgrades, during his three-year
term as an overseas Office Director. Mr. "R" challenged this decision via a
second Application before the Administrative Tribunal.

The Fund maintained that Mr. “R”’s second Application was barred by
the Tribunal’s earlier Judgment in Mr. “R”. Article XIII of the Tribunal’s
Statute provides that “Judgments shall be final, subject to Article XVI and
Article XVII, and without appeal.” This statutory provision, the IMFAT
confirmed, applies to the Tribunal’s Judgments a “cardinal principle of judi-
cial review, the doctrine res judicata.” Res judicata prevents the relitigation
of claims already adjudicated, promoting judicial economy and certainty
among the parties. #* While the IMFAT had twice before affirmed the prin-
ciple of the finality of its Judgments in rejecting requests for interpretation
of Judgments,*® the case of Mr. “R” (No. 2) was the first in which res judicata
was raised as a defense to an Application.

42 Article XVII provides for the interpretation and correction of Judgments as follows:
The Tribunal may interpret or correct any judgment whose terms appear obscure or
incomplete, or which contains a typographical or arithmetical error.
43Article XVI provides for the revision of Judgments as follows:
A party to a case in which a judgment has been delivered may, in the event of the dis-
covery of a fact which by its nature might have had a decisive influence on the judgment
of the Tribunal, and which at the time the judgment was delivered was unknown both
to the Tribunal and to that party, request the Tribunal, within a period of six months
after that party acquired knowledge of such fact, to revise the judgment.
#Mr. “R” (No. 2), para. 25.
$Ms. “C”, Applicant v. International Monetary Fund, Respondent (Interpretation of Judgment
No. 1997-1), IMFAT Order No. 1997-1 (December 22, 1997). See also Ms. “Y”, Applicant v. Interna-
tional Monetary Fund, Respondent (Interpretation of Judgment No. 1998-1), IMFAT Order No. 1999-
1 (February 26, 1999) (“The adoption of the requested interpretation would constitute an
amendment of the Judgment, which is not a matter in respect of which the applicable provi-
sions of the Statute and the Rules of Procedure enable the Tribunal to decide by way of an
interpretation, because the Judgment is final and without appeal.”)

12



DEVELOPMENTS IN THE JURISPRUDENCE OF IMF ADMINISTRATIVE TRIBUNAL: 20032004

For res judicata to bar a subsequent claim, the Tribunal explained in Mr.
“R” (No. 2), three common elements must be present in both the new and
previously decided cases: the parties must be the same; the outcome sought
must be the same; and the cause of action must have the same foundation
in law.#¢ While the parties were indisputably the same, at issue in the case
of Mr. “R” (No. 2) was whether the outcome sought and the foundation in
law of Mr. “R"’s first and second Applications were distinct. The Tribunal
concluded that they were.

Mr. “R”, in his first case before the Administrative Tribunal, had con-
tended that as an overseas Office Director posted in a particularly chal-
lenging location he should have been entitled to an overseas assignment
allowance and a housing allowance commensurate with that accorded the
Fund’s Resident Representative posted in the same foreign city. The Tribunal
held that the Fund had not abused its discretion in deciding to allocate dif-
fering benefits to different categories of Fund staff, nor in declining to make
an exception in the Applicant’s case.

In his second Application, Mr. “R” sought (a) an interpretation of the
housing allowance for overseas Office Directors that would take into
account security costs in assessing the difference between housing costs in
Washington, D.C. and the duty station by recompensing him for the cost of
security allegedly included in his rental rate; and/or (b) an interpretation of
the Fund’s security “policy” that would reimburse security costs incurred
indirectly.#”

In the view of the Tribunal:

... the purpose of the current claim is not the same as that earlier litigated.
In the first case, Mr. “R” challenged the Fund’s decision not to accord him
as Director of JAI the same perquisites as those granted to the Resident
Representative in Abidjan. In this case, he contests the application of a
Fund security policy that distinguishes between security costs directly
incurred and security costs indirectly incurred, the Fund meeting the
former but not the latter.#

Moreover, concluded the Tribunal, the foundation in law of Mr. “R”’s
second cause of action differed from that of his first. In his first Application,
Mr. “R” challenged as discriminatory the difference in benefits accorded
overseas Office Directors vis-a-vis Resident Representatives in the unique

46Mr. “R” (No. 2), paras. 27-29.
471d., para. 33.
48]d., para. 34.
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circumstance in which such officials are posted in the same foreign city.
The central question asked and answered by the Tribunal in Mr. “R"’s first
case was . . . whether the reasons given by Respondent for the differential
treatment of overseas Office Directors and Resident Representatives are sup-
ported by evidence and are rationally related to the purposes of the employ-
ment benefits at issue.”* The Tribunal had not considered the contention,
raised in Mr. “R”’s second Application, that in calculating the housing allow-
ance of an overseas Office Director the Fund unfairly excluded security
costs in assessing the difference in housing costs between Washington, D.C.
and the duty station.>®

The Tribunal additionally observed that in its Judgment in Mr. “R"’s first
case it had found some of the Fund’s justifications for the differing benefits
policies more persuasive than others. Notably, the Tribunal in Mr. “R” had
suggested that the Applicant was correct in pointing out that the distinction
in benefits accorded Office Directors vs. Resident Representatives was not
supported by security considerations, at least as to Fund personnel posted
at his particular duty station.’! While the Tribunal in Mr. “R” had not con-
cluded that the shared factor of security concerns in Abidjan was sufficient
to invalidate the distinction in benefits between the Resident Representative
and overseas Office Director posted there, neither had it relied on security
considerations in upholding the distinction in benefits between the two
categories of Fund staff.5? The Tribunal rather had observed that the Fund’s
policy “. . . is dependent on generalizations, i.e. generalizations about the
living conditions in the locations in which “many” Resident Representatives,
as compared with the conditions in the countries in which “most” overseas
Office staff serves.””>

In the view of the Tribunal, “ .. the foundation in law for Appli-
cant’s argument in the present case differs, as he identifies a different ineq-
uity than the one complained of in the first case. In the present case, Mr.
“R”’s complaint focuses upon the inequality allegedly visited upon overseas
Office staff who choose to rent security-enhanced quarters vis-a-vis over-
seas Office staff who choose to take up residence in a facility that requires

#Id., para. 38, quoting Mr. “R”, para. 53.

501d., para. 37.

51Id., para. 39, citing Mr. “R”, para. 56.

52The Tribunal cited other factors, in particular the incentive to recruitment of Resident
Representatives provided by the overseas assignment allowance, in concluding that the alloca-
tion of differing benefits to different categories of staff was reasonably related to the purposes
of those benefits. Id., para. 40, citing Mr. “R”, para. 64.

53Id., para. 39, quoting Mr. “R”, para. 58.
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security upgrades.”>* In Mr. “R"’s first case, the matter of reimbursement of
security costs allegedly incurred by residing in a hotel was not specifically
raised by the Applicant nor considered by the Tribunal.®®

The Tribunal summarized its decision on the admissibility of the Appli-
cation as follows:

The Tribunal concludes that Mr. “R”’s current claim is not debarred on the
ground of res judicata, because, in its essence, it is a challenge not to treat-
ing the benefits of a Resident Representative and an Office Director differ-
ently but to meeting security costs differently depending on whether the
Fund pays those costs directly or leaves it to the staff member concerned to
assume them indirectly as by payment of hotel bills that subsume security
protection. This latter question was not addressed in the Tribunal’s Judg-
ment in the case initially brought by Mr. “R”.5

Equal Treatment

Having decided that Mr. “R”’s Application was not debarred on the
ground of res judicata, the Tribunal proceeded to consider his claim on the
merits. As noted, while the Judgment in Mr. “R"’s first case had established
that the principle of nondiscrimination serves as a constraint on the Fund’s
discretionary authority,”” the particular distinction complained of was not
held by the Tribunal to have been an abuse of discretion. By contrast, Mr.
“R” succeeded in his second Application, alleging a different inequality of
treatment.

The essence of the Applicant’s complaint in Mr. “R” (No. 2) was that the
Fund improperly applied to the circumstances of his case the calculation of
the housing allowance for an overseas Office Director. Mr. “R” contended
that the allowance, in failing to reimburse him for security costs incurred
indirectly through the choice of renting a security-enhanced accommoda-
tion, failed to account fully for the difference in housing costs between
Washington, D.C. and his overseas post.

The Fund, for its part, maintained that the decision contested by Mr. “R”
was consistent with applicable Fund policy and that sound business reasons

541d., para. 42.

5The Tribunal also noted that the Fund had reacted to Mr. “R”’s April 2002 request as if
it were distinct from the request disposed of by the Administrative Tribunal only one month
earlier. Id., para. 43.

50Id., para. 44.

5’Mr. “R”, para. 30.
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supported the payment of security costs directly. Mr. “R” challenged the
fairness of the Fund’s stated policy of covering the necessary costs of provid-
ing security in all locations where staff are posted around the world but not
to reimburse a staff member for those expenses that may be “avoided” by
the staff member’s choice of accommodation.

In the view of the Tribunal, Mr. “R”’s argument was the more persuasive.
In its dispositive passage, the Tribunal upheld the principle of equal treat-
ment in respect of security costs:

The Fund “avoided” those costs, but Mr. “R” could not avoid them. The
Tribunal sees no cogent consideration, in light of the Fund’s policy of
meeting security costs, why Respondent should be absolved of those costs
in the case of Mr. “R” simply because they were indirectly rather than
directly incurred. On the contrary, equal treatment of staff in their funda-
mental right to enjoy physical security should govern.>®

At the same time, the Tribunal indicated that it was dealing in the case of
Mr. “R” with a “singular factual circumstance.”>

Remedies and Legal Costs

In each of the Judgments rendered during the period 2003-2004, the
Tribunal concluded that the Applications were well-founded. Accordingly,
pursuant to its remedial authority, the Tribunal rescinded the contested
decisions and ordered measures to correct their effects.®9 In Ms. “J” and
Ms. “K”, the Tribunal ordered that disability pensions be granted retroac-
tive to the Applicants’ retirement dates.®! In Mr. “R” (No. 2), the Tribunal
awarded the Applicant the “most reasonable approximation that the record
afford[ed]” of the costs incurred by Mr. “R” indirectly in renting a security-
enhanced accommodation for the duration of his appointment as overseas
Office Director.%?

58Mr. “R” (No. 2), para. 52.

5Id.

0Article XIV (1) of the Tribunal’s Statute provides:
If the Tribunal concludes that an application challenging the legality of an individual
decision is well-founded, it shall prescribe the rescission of such decision and all other
measures, whether involving the payment of money or otherwise, required to correct
the effects of that decision.

61 Ms. “]”, para. 179 and Decision; Ms. “K”, para. 116 and Decision.

©2Mr. “R” (No. 2), paras. 53-54 and Decision.
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Additionally, pursuant to Article XIV (4) of the Statute, the Tribunal
in Ms. “]” and Ms. “K” ordered that the reasonable costs of the Applicants’
legal representation be borne by the Fund.®* As the Applicants had prevailed
in full in seeking reversal of the decisions denying disability retirement, the
Tribunal awarded the full amount of legal costs submitted, having regard
for the statutory factors of “the nature and complexity of the case, the nature
and quality of the work performed, and the amount of the fees in relation
to prevailing rates.”

In assessing compensable legal costs pursuant to the Judgments in Ms. “J”
and Ms. “K”, the Tribunal accepted the statements prepared by the Appli-
cants’ respective counsel as valid representations of the “costs incurred by
the applicant in the case,” (Statute, Article XIV (4)), thereby denying the
Fund’s request that the Tribunal inquire into the particular fee arrangements
existing between the Applicants and their respective counsel.?® In the case
of Ms. “J”, the Tribunal additionally rejected the Fund’s request that the fee
award be reduced by a sum attributed to consultation concerning a workers’
compensation claim that the Applicant, during the course of the Tribunal’s
proceedings, had conceded was not yet ripe for review. Having recognized
in the Judgment on the merits that the workers” compensation claim was of
an “intersecting nature” with the Applicant’s disability retirement claim,%
the Tribunal held in assessing compensable legal costs that “. . . at the appli-
cable stage of consultation [between the Applicant and her counsel], both
complaints were reasonably being considered in tandem,” and that accord-
ingly no diminution of the fee award was appropriate.®’

63Article XIV (4) provides:
If the Tribunal concludes that an application is well-founded in whole or in part, it may
order that the reasonable costs incurred by the applicant in the case, including the cost
of applicant’s counsel, be totally or partially borne by the Fund, taking into account the
nature and complexity of the case, the nature and quality of the work performed, and
the amount of the fees in relation to prevailing rates.
64Ms. “]”, paras. 181-183; Ms. “K”, paras. 118-119. Mr. “R”, who represented himself in the
Tribunal’s proceedings, did not seek any award of legal costs.
5Ms. “]”, Applicant v. International Monetary Fund, Respondent (Assessment of compensable
legal costs pursuant to Judgment No. 2003-1), IMFAT Order No. 2003-1 (December 23, 2003), para.
First; Ms. “K”, Applicant v. International Monetary Fund, Respondent (Assessment of compensable
legal costs pursuant to Judgment No. 2003-2), IMFAT Order No. 2003-2 (December 23, 2003), para.
First.
66Ms. “]”, para. 89.
6’Ms. “]” (Order No. 2003-1), para. Second. This same principle was later applied in Ms.
V. Shinberg (No. 2), Applicant v. International Monetary Fund, Respondent, IMFAT Judgment No.
2007-5 (November 16, 2007), note 32.
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Conclusion

During the period 2003-2004, the Tribunal was presented with a number
of issues of substantive law on which it had not previously been called upon
to rule. These included interpretation of the provision of the Fund’s Staff
Retirement Plan that governs retirement by Plan participants who become
totally incapacitated for the performance of any duty which the Fund might
reasonably call upon them to perform and whose incapacity is likely to be
permanent. In the course of deciding these cases, the Tribunal formulated
its standard of review for disability retirement decisions, which are distin-
guished by “quasi-judicial” decision making on the part of the Administra-
tion Committee of the SRP and over which the Tribunal exercises “appellate
authority.”

Also during 20032004, the IMFAT was confronted for the first time with
a claim of res judicata as a defense to the admissibility of an Application. The
Tribunal concluded that while Article XIII (finality of judgments) applies
the principle of res judicata to the IMFAT’s Judgments, the Applicant’s second
Application was not barred by its Judgment in his earlier case because the
foundation in law and the outcome he sought in his second Application dif-
fered from his first. The Tribunal applied the principle of equality of treat-
ment in deciding the claim on the merits.

Finally, during the period 20032004, the Tribunal exercised its remedial
authority pursuant to Article XIV of its Statute. In Ms. “J”, Ms. “K” and Mr.
“R” (No. 2), the Tribunal rescinded the contested decisions and prescribed
measures to correct the effects of those decisions. Additionally, in Ms. “J”
and Ms. “K”, the Tribunal awarded the Applicants the reasonable costs of
their legal representation, setting down principles for application in future
cases.
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JUDGMENT No. 2003-1

Ms. “]”, Applicant v. International
Monetary Fund, Respondent
(September 30, 2003)

Introduction

1. On September 29 and 30, 2003, the Administrative Tribunal of the
International Monetary Fund, composed of Judge Stephen M. Schwebel,
President, and Judges Nisuke Ando and Michel Gentot, Associate Judges,
met to adjudge the case brought against the International Monetary Fund
by Ms. “]”, a former staff member of the Fund.

2. Ms. “]” contests the decision of the Administration Committee of the
Staff Retirement Plan (“SRP” or “Plan”) denying her application for disabil-
ity retirement. The Administration Committee concluded that Ms. “J” had
failed to establish, as required by the terms of the Plan, that she is totally
and permanently incapacitated for any duty that the Fund might reasonably
ask her to perform.

3. Applicant contends that this decision is in error, that the Administra-
tion Committee improperly interpreted and applied the standard for disabil-
ity retirement, and that the decision was tainted by procedural irregularity.
Respondent for its part maintains that the decision of the Administration
Committee should be sustained on the ground that it is not arbitrary, capri-
cious or procedurally defective, and that Applicant has not established any
factual or legal basis for overturning it.

4. Upon application, the duly authorized representatives of the Staff
Association were accorded the opportunity to communicate their views on
the case as Amicus Curiae.

The Procedure

Exchange of Pleadings

5. On August 20, 2002, Ms. “J” filed an Application with the Administra-
tive Tribunal. Pursuant to Rule VII, para. 6 of the Tribunal’s Rules of Pro-
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cedure, the Registrar advised Applicant that her Application did not fulfill
the requirements of paras. 1 and 3 of that Rule. Accordingly, Applicant was
given fifteen days in which to correct the deficiencies. The Application, hav-
ing been brought into compliance within the indicated period, is considered
filed on the original date.!

6. The Application was transmitted to Respondent on August 26, 2002.
On September 5, 2002, pursuant to Rule XIV, para. 4,% the Registrar issued a
summary of the Application within the Fund. Respondent filed its Answer
to Ms. “]”’s Application on October 10, 2002.

7. On October 25, 2002, upon her receipt of documents produced pursu-
ant to the President’s order of October 18 (see below), Applicant requested an
extension of time in which to file the Reply, on the basis that the documents
were not made available to her until two weeks following the transmittal
of the Fund’s Answer. While the matter is not treated by the Rules of Pro-
cedure, the President, pursuant to his authority under Rule IX, para. 13 and

1Rule VII provides in pertinent part:
"Applications

1. Applications shall be filed by the Applicant or his duly authorized representative, fol-
lowing the form attached as Annex A hereto. If an Applicant wishes to be represented,
he shall complete the form attached as Annex B hereto.

3. The Applicant shall attach as annexes all documents cited in the application in an
original or in an unaltered copy and in a complete text unless part of it is obviously
irrelevant. Such documents shall include a copy of any report and recommendation of
the Grievance Committee in the matter. If a document is not in English, the Applicant
shall attach an English translation thereof.

6. If the application does not fulfill the requirements established in Paragraphs 1
through 4 above, the Registrar shall advise the Applicant of the deficiencies and give
him a reasonable period of time, not less than fifteen days, in which to make the appro-
priate corrections or additions. If this is done within the period indicated, the applica-
tion shall be considered filed on the original date. .. .”

?Rule X1V, para. 4 provides:
“4. In order to inform the Fund community of proceedings pending before the Tribu-
nal, the Registrar, upon the notification of an application to the Fund, shall, unless the
President decides otherwise, issue a summary of the application, without disclosing the
name of the Applicant, for circulation within the Fund.”

SRule IX, para. 1 provides:
“The Applicant may file with the Registrar a written reply to the answer within thirty
days from the date on which the answer is transmitted to him, unless, upon request,
the President sets another time limit.”
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Rule XXI, paras. 2 and 3,* concluded that an extension of time to account
for the period during which the request for production of documents, and
compliance with the ensuing order, were pending was reasonable in the
circumstances of the case. Accordingly, Applicant’s request was granted.

8. Applicant submitted her Reply on November 25, 2002. The Fund’s
Rejoinder was filed on December 27, 2002.

9. On December 18, 2002, following submission of her Reply, Applicant
submitted a statement of her legal costs. On March 5, 2003, the President of
the Administrative Tribunal afforded Respondent a fifteen-day period in
which to submit any comments on the statement of costs. Respondent filed
its comments on March 17, 2003.

Request for Production of Documents

10. In her Application, Ms. “J” included a number of requests for produc-
tion of documents, as permitted under Rule XVIL.? Respondent presented its
views on the matter in a submission of October 15, 2002, in which it stated
that the majority of the requested documents either already had been pro-

4Rule XXI, paras. 2 and 3 provide:
“2. The Tribunal, or, when the Tribunal is not in session, the President after consultation
where appropriate with the members of the Tribunal may in exceptional cases modify
the application of these Rules, including any time limits thereunder.

3. The Tribunal or, when the Tribunal is not in session, the President may deal with any
matter not expressly provided for in the present Rules.”
5Rule XVII provides:
“Production of Documents

1. The Applicant may, before the closure of the pleadings, request the Tribunal to order
the production of documents or other evidence which he has requested and to which
he has been denied access by the Fund, accompanied by any relevant documentation
bearing upon the request and the denial or lack of access. The Fund shall be given an
opportunity to present its views on the matter to the Tribunal.

2. The Tribunal may reject the request to the extent that it finds that the documents or
other evidence requested are clearly irrelevant to the case, or that compliance with the
request would be unduly burdensome or would infringe on the privacy of individuals.
For purposes of assessing the issue of privacy, the Tribunal may examine in camera the
documents requested.

3. The Tribunal may, subject to Article X, Section 1 of the Statute, order the production
of documents or other evidence in the possession of the Fund, and may request infor-
mation which it deems useful to its judgment.

4. When the Tribunal is not in session, the President shall exercise the powers set forth
in this Rule.”
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vided to Applicant or would be provided. Two of the document requests,
however, remained in dispute:

“(a) All records of discussions Applicant had with Personnel Officers con-
cerning a suitable position;

(b) All records supporting Respondent’s claim that it sought to identify
another suitable position for applicant and any efforts to place her in such
a position.”

Respondent objected to these requests on the basis that the requested docu-
ments were, in its view, irrelevant to the decision being challenged in the
Application, i.e. the denial of a disability pension.

11. On October 18, 2002, the President of the Tribunal, having considered
Applicant’s request and the Fund’s response, together with the arguments
presented by each party in the Application and the Answer, granted the
disputed document requests. The President’s decision explained that, as a
discovery rule, Rule XVII imposes a broad standard for the production of
documents and other evidence. A request for documents is to be denied only
if the requested documents are “clearly irrelevant” to the case (or the request
is unduly burdensome or infringes on the privacy of individuals, grounds
not raised by the Fund in this case). Applying this standard, the President
concluded that it could not be said, in the context of the discovery provisions
of the Tribunal’s Rules of Procedure, that the requested documents were
“clearly irrelevant” to the question of whether the Administration Com-
mittee of the Staff Retirement Plan properly interpreted and applied SRP
Section 4.3(a) in the case of Ms. “]”. Accordingly, the request was granted.

Oral Proceedings

12. Although Applicant did not expressly request the holding of oral
proceedings, in her Reply, Ms. “J” observed:

“Applicant foresees that there are questions on which the Tribunal may
wish to seek clarification from the parties. For this purpose, Applicant’s
Counsel proposes that Hearings may be required.”

13. Later, in Applicant’s Comments on the Staff Association’s Amicus
Curiae Brief, she asserted:

“There is a conflict in the testimony of Applicant and that of the two
staff who gave statements, i.e. Respondent’s Rejoinder, Attachment 2 and
Applicant’s Reply, Annex 5. In view of the conflict in testimony, the Tri-
bunal may wish to hold hearings to determine the facts as represented by
Applicant.”
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Respondent did not offer any view as to the merit of holding oral proceed-
ings in the case.

14. Article XII of the Tribunal’s Statute provides that the Tribunal shall
“.. . decide in each case whether oral proceedings are warranted.” Rule XIII,
para. 1 of the Rules of Procedure provides that such proceedings shall be
held “. . . if the Tribunal decides that such proceedings are necessary for the
disposition of the case.” It is noted that the “conflict in testimony” referenced
above relates to the issue of whether Applicant evidenced interest in being
placed in an alternative position within the Fund following her injury. In the
view of the Tribunal, determination of that issue was not necessary to the
disposition of the case, and accordingly oral proceedings were not held.

Application of Staff Association Committee to file Amicus
Curiae Brief

15. On October 29, 2002, the Staff Association Committee (“SAC”) filed
an application with the Tribunal, pursuant to Rule XV of the Rules of Proce-
dure, seeking to communicate its views on the case as Amicus Curiae. Rule
XV provides:

“RULE XV
Amicus Curiae

The Tribunal may, at its discretion, permit any persons, including the duly
authorized representatives of the Staff Association, to communicate their
views to the Tribunal.”

The SAC’s application asserted that it sought to address “systemic issues”
relating to the procedures employed by the SRP Administration Committee
in taking decisions on applications for disability retirement, as well as the
Committee’s construction of the relevant provisions of the SRP.

16. Rule XV does not supply any procedural requirements for the consid-
eration of a request to file an amicus curiae brief, and the SAC’s application
in this case was the first such request to have been lodged with the IMFAT.
The President of the Tribunal, pursuant to his authority under Rule XXI,
para. 3,° on October 31, 2002 decided to transmit the SAC’s application to
Applicant and Respondent, inviting their views as to 1) whether to grant
the request, and 2) if the request were granted, whether the pleadings in the

®Rule XXI, para. 3 provides:
“The Tribunal or, when the Tribunal is not in session, the President may deal with any
matter not expressly provided for in the present Rules.”
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case, which ordinarily are kept confidential, should be opened to the SAC
for the purpose of preparation of its brief. Both parties were accorded thirty
days, simultaneously, in which to submit their views.

17. Applicant submitted her views on November 20, 2002, stating that she
had no objection to the SAC’s request and giving her consent to the opening
of the pleadings to the SAC’s authorized representatives. Respondent filed
its views on December 2, 2002, maintaining that the SAC had not identi-
fied any systemic issue, such as a regulatory decision of the Fund, properly
before the Tribunal and that therefore Respondent “. .. reserve[d] its posi-
tion as to whether this criterion had been met. . . ” Additionally, the Fund
objected to the opening of the pleadings to the SAC on the ground that they
contain confidential medical information.

18. The Tribunal, considering that Rule XV does not prescribe substantive
criteria for the admission of a request to communicate views as an amicus
curiae and finding the objections of the Fund unpersuasive, as well as not-
ing the Applicant’s consent to the opening of the pleadings to the SAC, on
December 9, 2002 decided to grant the SAC’s request to file an amicus curiae
brief. Accordingly, following the receipt of the final pleading in the case,
i.e. Respondent’s Rejoinder, the entire dossier was transmitted to the duly
authorized representatives of the SAC, who were given thirty days in which
to file their brief. Following submission of the brief on January 29, 2003,
Applicant and Respondent were accorded twenty days, simultaneously, in
which to offer any observations on the views of the Amicus Curiae. These
observations were submitted on February 20 and 21, 2003.

19. It is noted that the procedures followed by the Tribunal with respect
to the submission of the views of the Amicus Curiae differed from those
it has applied to an intervenor. While an intervenor is expressly entitled
to “participate in the proceedings as a party,” Rule XIV, para. 4, an amicus
curiae is not.”

20. The Tribunal wishes to add that it found the Amicus Curiae statement
of the views of the Staff Association Committee discerning and construc-
tive. It has taken the views of the SAC into full consideration in arriving at
its disposition of the issues of the case.

"This distinction has been earlier drawn by the Tribunal, which has held that, following the
admission of an intervention, the intervenor participates fully in the exchange of pleadings. See
Mr. “P” (No. 2), Applicant v. International Monetary Fund, Respondent, IMFAT Judgment No. 2001-2
(November 20, 2001), paras. 50, 66—-68; Ms. “G”, Applicant and Mr. “H”, Intervenor v. International
Monetary Fund, Respondent, IMFAT Judgment No. 2002-3 (December 18, 2002), para. 7.
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The Legal Framework

21. Before reviewing the facts of the case of Ms. “J”, the legal framework
within which these facts arise may be recalled, in particular the pertinent
provisions of the Staff Retirement Plan. Additionally, although the admin-
istrative act principally contested by Ms. “J” in the Administrative Tribunal
is the decision of the SRP Administration Committee denying her applica-
tion for disability retirement, other requirements of the Fund’s internal law
relating to the medical disabilities of staff members, namely the separation
of staff for medical reasons and the Fund’s workers” compensation policy,
are sufficiently imbedded in the factual circumstances of the case and in the
contentions of the parties that they are reviewed as well.

Disability Retirement under the IMF Staff Retirement Plan

22. Disability retirement from the IMF is governed by Section 4.3 of the
Staff Retirement Plan. SRP Section 4.3(a) sets forth the criteria for granting
a request for a disability pension:

“4.3 Disability Retirement

(a) A participant in contributory service shall be retired on a disability
pension before his normal retirement date on the first day of a calendar
month not less than 30 nor more than 120 days immediately following
receipt by the Administration Committee of written application therefor
by the participant or the Employer; on the condition that the Pension Com-
mittee must find, on the recommendation of the Administration Commit-
tee and the certification of a physician or physicians designated by the
Administration Committee, that:

(i) such participant, while in contributory service, became totally inca-
pacitated, mentally or physically, for the performance of any duty
with the Employer that he might reasonably be called upon to
perform;

(i) such incapacity is likely to be permanent; and
(iii) such participant should be retired.”
The formula for calculation of the disability pension is given as follows:

“(b) A disability pension shall become effective upon retirement and
shall be equal to the normal pension that would be payable to the partici-
pant if his normal retirement date had fallen on the date of his disability
retirement, but using for such computation his highest average remu-
neration and eligible service at the time of his disability retirement. In no
event, however, shall such pension be less than the smaller of:
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(i) 50 percent of such highest average gross remuneration; or

(ii) the normal pension that the participant would have received if he
had remained a participant until his normal retirement date without
change in such highest average remuneration.”

Sections 4.3(c), (d) and (e) provide for the possibility of periodic medical
examination of the retired participant and for the discontinuance or reduc-
tion of the disability pension based on a finding that the incapacity has
wholly or partially ceased:

“(c) The Administration Committee may require a retired participant
who is receiving a disability pension and who has not reached his normal
retirement date to be medically examined from time to time, not more
often than once a year, by a physician or physicians designated by the
Administration Committee. Such examination shall be made at the home
of such retired participant, unless some other place shall be agreed upon
by him and the Administration Committee. If such a retired participant
shall fail to permit such an examination to be made, his disability pen-
sion may be discontinued by the Administration Committee until he shall
permit such examination to be made and, in the discretion of the Admin-
istration Committee, if he shall fail to permit such examination to be made
within a period of one year from the mailing or other sending to him, at
his address as it appears on the records of the Administration Commit-
tee, of request therefor by the Administration Committee, his incapacity
may be deemed to have wholly ceased, and he may be deemed to have
withdrawn from the Plan as of the date when his disability pension was
discontinued, with the eligible service accrued to the date of his disability
retirement.

(d) If the Administration Committee shall find, as a result of a medical
examination or on the basis of other satisfactory evidence, that the inca-
pacity of a retired participant (who has not reached his normal retirement
date), on account of which he is receiving a disability pension, has wholly
ceased or that he has regained the earning capacity which he had before
such incapacity, his disability pension shall cease, and if the Commit-
tee shall find that such incapacity has partly ceased for the performance
of any work which he might reasonably be required to do, and that his
earning capacity (in any such work) has been partially regained, his dis-
ability pension shall be reduced by the Administration Committee in a
reasonable amount. If the disability pension is so discontinued or reduced
and the retired participant shall again become incapacitated exclusively
through and because of the same incapacity, his disability pension shall
be restored upon the same conditions that applied to the original pension
and the granting thereof, subject, however, to the provisions of subsection
(e) of this Section 4.3.
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(e) If a disability pension is discontinued pursuant to subsection (c) or
(d) of this Section 4.3 and shall not be restored pursuant to subsection (d)
of this Section 4.3 within a period of five years from such discontinuance,
and if such retired participant shall not within such period again become
a participant, he shall be deemed to have withdrawn from the Plan as of
the date his disability pension was discontinued, with the eligible service
accrued to the date of his disability retirement, and he shall be entitled to
the benefits provided in Section 4.2 or Section 4.5(a), (b), or (c), whichever
is applicable.”

Finally, Section 4.3(f) defines “normal retirement date” for purposes of dis-
ability retirement:

“(f) For purposes of this Section 4.3, normal retirement date shall mean
the first day of the calendar month next following the 65th anniversary of
his date of birth, or the date of such anniversary if it shall fall on the first
day of a calendar month.”

Separation of a Staff Member for Medical Disability

23. Separation of a staff member in the case of medical disability—as
distinguished from according such staff member a disability pension—is
provided for by GAO No. 13, Rev. 5 (June 15, 1989) at Annex I. Separation
may be either at the staff member’s initiative or at the Fund’s initiative. Sec-
tion 1 provides for separation at the staff member’s initiative as follows:

“Section 1. Separation at the Staff Member’s Initiative

1.01 A staff member may request that he be separated from the Fund on
grounds of medical disability. He shall address the request to the Director
of Administration [now the Director of Human Resources] in writing. The
staff member must be ready to present medical evidence in support of his
request and must also be willing to undergo any examinations which the
Fund’s medical advisors deem necessary.”

24. Section 2 provides for separation at the Fund’s initiative. In the case
of a staff member in sick leave status, such separation may be effected
if “...on the basis of medical advice the Director of Administration has
formed the opinion that the staff member will not be able to return to duty
in the foreseeable future.” (Section 2.01.1.) Separation at the Fund’s initiative
may also take place when:

“...over a prolonged period the staff member has been prevented, for
medical reasons, from performing the duties assigned to him in an accept-
able manner, and if another position suitable for the staff member is not
found in accordance with the provisions of GAO No. 11 (Salary Adminis-
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tration), the Director of Administration shall seek the advice of the Fund’s
Health Services Department on the prospects for improvement within
a reasonable period of time. If, on the basis of this advice, the Director
of Administration forms the opinion that the staff member should be
separated for medical reasons, the procedures outlined below shall be
initiated.”®

(Section 2.01.2.)

25. Section 2.02 sets forth the procedures to be followed in case of separa-
tion for medical reasons at the Fund’s initiative, including notification to the
staff member of the right to object to the proposed separation:

“2.02.1 When the Director of Administration has reached the opinion that
a staff member should be separated for medical reasons, he shall commu-
nicate this opinion to the staff member in writing, stating the reasons for
his opinion and specifying the last date by which any objection on the part
of the staff member must be received by the Fund.”

26. Under Section 2.02.2, if no objection is notified to the Fund, the pro-
cedures of GAO No. 16 take effect. (See below.) In the case in which the staff
member does file an objection to the proposed medical separation, an opin-
ion is to be rendered by a panel of medical experts (one designated by the
Administration, one by the staff member and the third selected by the other
two) as to the staff member’s condition in the context of the work demands
placed on him. (Section 2.03.) Pursuant to Section 2.03.4, “[n]ormally, the
panel shall examine the staff member personally.” The Director of Admin-
istration thereafter decides on the basis of the medical opinion rendered by
the panel of experts whether there are sufficient grounds for medical separa-
tion. (Section 2.04.1.)

8The referenced provisions of GAO No. 11, Rev. 3 (January 14, 1999) state:

“6.04 Performance Impeded for Medical or Other Personal Reasons. If it is determined that,
for medical or other personal reasons beyond his or her control, the staff member is
unable to perform in full the duties of his or her position, and if no other vacant position
is available at the same grade with duties that the staff member could reasonably be
expected to perform, a staff member may, as an alternative to separation, be assigned to
a vacant position at a lower grade where the staff member could be expected to perform
the duties in full. Such an assignment will be subject to such special terms and condi-
tions relating to the tenure of the position as the Managing Director or the Director
of Administration, as appropriate, may decide after consultation with the Head of the
relevant department.

6.04.1 The determination that a staff member is unable to perform the duties of his
or her position shall be made in accordance with the provisions of Annex I to General
Administrative Order No. 13, Rev. 5.”
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27. Finally, GAO No. 13, Annex I, Section 2.04.2 describes the interplay
among GAO No. 13, GAO No. 16 and SRP Section 4.3 as follows:

“2.04.2 If the Director of Administration decides that the staff member
should be separated for medical reasons, the procedures in GAO No.
16 shall be followed. In the case of participants in the Staff Retirement
Plan, this will also include a determination of eligibility for a disability
pension.”

Accordingly, GAO No. 16, Rev. 5 (July 10, 1990), Section 11 describes the
procedures effective “[i]n case of permanent incapacity, when a determina-
tion has been made in accordance with the provisions of Annex I to General
Administrative Order No. 13 that a staff member shall be separated for
medical reasons. . . .” It is noted that the terms of GAO No. 16, Section 11.02
require that separation of a staff member who is a participant in the SRP shall
not be implemented until a determination has been made under the Plan
as to whether or not the participant will receive a disability pension. In the
circumstance that the staff member separated for medical reasons does not
receive a disability pension, Section 11.04 provides that he will be automati-
cally granted a separation payment from the Separation Benefits Fund.’

Workers” Compensation

28. Finally, the tripartite structure is completed by the Fund’s workers’
compensation policy, set forth in GAO No. 20, Rev. 3 (November 1, 1982),
which “. .. provides staff members with benefits and compensation in the
event of illness, accidental injury or death arising out of, and in the course
of, their employment.” (Section 1.01.) The policy is administered by a Claim
Administrator, an outside company engaged to administer the provisions of
the policy. (Sections 2.01.5 and 10.01.)

9Such payment is calculated as follows:

“4.06 Payments Under the Separation Benefits Fund. Whenever, under this Order, a
staff member is entitled to a payment on separation from the Separation Benefits Fund
(separation for medical reasons without access to a disability pension, abolition of
position, reduction in strength, or change in job requirements), the payment shall be
in an amount equivalent to one and one-fourth months’ salary for each year of service,
subject to a maximum that is the smaller of:

(a) the equivalent of 22! months’ salary; and

(b) the amount of salary that would otherwise have been payable to the staff member
between the last day on duty and his mandatory retirement age of 65.
The salary rate used for calculating the payment shall be the salary the staff member
is receiving on the last day on duty; [footnote omitted] and length of service shall be
computed to the nearest full month served.”
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29. Section 5 describes the compensation available in the event of perma-
nent disability, either total or partial, of a staff member:

“Section 5. Compensation for Disability

5.01 In the event of an illness or injury of a staff member arising out of, and
in the course of, Fund employment the following provisions shall apply:

5.01.1 Permanent Total Disability. In the case of permanent total disability
the staff member shall receive an annuity equivalent to 66-2/3 percent
of his final pensionable remuneration. Such payment shall commence
immediately upon the date of his separation from the Fund and continue
for the duration of such total disability. Permanent total disability shall be
determined by the Claim Administrator in accordance with the procedure
for determining such disability under the Fund’s Staff Retirement Plan.

5.01.2 Permanent Partial Disability. In the case of injury or illness result-
ing in permanent loss of a member or function, the staff member shall be
paid a lump sum determined in accordance with the Schedule and the
principles set forth in the Annex to this Order. The schedule of payments
shall be adjusted annually for cost-of-living increases as described in sub-
section 7.02 below.”

30. With respect to compensation for permanent fotal disability, it is
noted that the text of the provision presumes the separation of the staff
member. In addition, permanent total disability is to be determined by the
Claim Administrator “ ..in accordance with the procedure for determin-
ing such disability under the Fund’s Staff Retirement Plan.”1? Section 6.01
requires that annual compensation payments for permanent total disability
under workers’ compensation be reduced by the amount of all non-lump
sum benefits paid under the SRP for the same illness or injury.

31. In addition to compensating the staff member for a work-related dis-
ability, the workers’” compensation policy reimburses reasonable, associated
medical expenses:

“Section 8. Medical Expenses

8.01 In the event of an illness, accidental injury or death of a staff member
arising out of, and in the course of, Fund employment, the Fund shall pay
all reasonable medical, hospital and directly related costs.”

Additionally, a related provision, GAO No. 13, Rev. 5 (June 15, 1989), Section
4.07, extends “special sick leave” to a staff member in the case of an illness
or injury covered under workers” compensation.

10According to Respondent’s pleadings in this case, “A disability determination made by
the SRP is binding on [the Claim Administrator]. . ..”
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32. Finally, a staff member who is dissatisfied with the disposition by
the Claim Administrator of his claim for workers” compensation may seek
review of that decision in the Fund’s Grievance Committee:

“Section 10. Disposition of Claims

10.02 Right of Appeal. A staff member may appeal the Claim Administra-
tor’s finding to the Grievance Committee under the procedures set forth
in subsection 4.01 of General Administrative Order No. 31, Rev. 1. The
normal procedures of the Grievance Committee shall apply.

”

The Factual Background of the Case

Applicant’s Injury and the Fund’s Response

33. Ms. “]” began her employment with the Fund on July 24, 1995, on
which date she also began participating in the Staff Retirement Plan. Ms.
“]” served as a Verbatim Reporting Officer (“VRO”) (commonly known as
a “court reporter”), preparing stenographic transcriptions of the minutes
of the meetings of the Fund’s Executive Board and Executive Board Com-
mittees. As such, her responsibilities involved almost exclusively the use of
stenographic and computer keyboards. The position was one for which Ms.
“]” had qualified by specialized training and experience, having earned
an associate degree in the subject following high school graduation in her
country of origin. Ms. “]” was 25 years old when she began working for the
Fund in 1995.

34. It is not disputed that in September 1999 Applicant experienced a
repetitive use injury, causing pain and discomfort in both hands and arms,
arising from the use of her hands as a verbatim reporter. Later, in her request
to the SRP Administration Committee for reconsideration of her application
for disability retirement, Ms. “J” described the injury as follows:

“At approximately 4 pm on September 8, 1999, my whole life changed. The
Board schedule had been particularly hectic, and we were all tired, but I
knew that our workload would eventually ease up and I just had to hang
in there. I was just completing my turn in the boardroom when, as if struck
by a lightning bolt, my hands, wrists, and forearms no longer felt like my
own — they would not obey my commands and, in fact, seemed to punish
me for using them, causing shooting pains, like electric shocks, burning
and aches, as well as substantial loss of dexterity and strength. .. .”
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35. In the ensuing weeks and years following her injury, Applicant has
been evaluated by numerous medical professionals, both as part of her own
efforts to seek treatment for her condition and as part of the Fund’s process
of assessing Ms. “]”’s medical status. These medical professionals have
included specialists in the fields of rheumatology, orthopedics, pain and
rehabilitation medicine, psychiatry, and occupational medicine. She also
has been evaluated by a vocational rehabilitation specialist. Nonetheless,
a precise diagnosis of or prognosis for Ms. “J”’s medical condition has not
been established with certainty, a factor that underlies the dispute between
the parties in this case.

36. In the course of pursuing treatment of her condition, Applicant has
undertaken numerous therapies to improve the functioning of her hands, to
reduce associated discomfort, and to deal with related psychological issues.
These therapies have included the taking of medication, physical therapy,
chiropractic manipulation and psychiatric counseling. In a statement pre-
pared in late 2002 for the purpose of this litigation, Applicant asserted that
although her injury had occurred more than three years earlier, “I am still
affected by it. I hope every day that my hands will improve, but the reality
is that they might stay the same or even worsen.”

37. On the day following Applicant’s injury, September 9, 1999, Respon-
dent placed Ms. “J” on paid workers’ compensation leave, a status on which
she continued into October of 2000, attempting unsuccessfully to return
to work for a brief period in February 2000. In addition, efforts were set in
motion to assess Ms. “]”’s condition in relation to her ability to continue in
her job.

38. On May 25, 2000, an occupational health physician with the Bank/
Fund Health Services Department concluded, based on a review of medi-
cal documentation and an interview with Ms. “J”, that it was “. .. highly
unlikely that Ms. [“]”] will be able to perform her current job in the fore-
seeable future,” and communicated this opinion to officials of the Fund’s
Human Resources Department (“HRD”). According to Applicant, on June 7,
2000, she was called to a meeting with officials of her own department and
HRD at which she was advised to apply for a disability pension in light of
the Fund’s conclusion that she could not return to her former position and
that no other suitable position was available. An HRD official has noted
that it was explained to Ms. “J”, in connection with the option of medical
separation pursuant to GAO No. 16, that she would be eligible to receive
mandatory (as opposed to discretionary) separation benefits only if she first
pursued disability retirement under the SRP.
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Applicant’s Request for Disability Retirement

39. On June 8, 2000, Ms. “]” filed with the Administration Committee of
the Staff Retirement Plan a Request for disability retirement. In that Request,
Applicant asserted that, since the time of her injury,

“...I have been incapable of operating my shorthand machine or per-
forming the other functions of a VRO, and I have been severely limited
in all activities involving the use of my hands, due to chronic pain and
discomfort.

In the nine months since this injury occurred, my condition has improved
only slightly, despite rest and intensive rehabilitation.

The consensus of medical opinion is that I will not be able to return to
my former position in the foreseeable future which renders me incapable
of earning my livelihood as a verbatim reporter, the only field in which I
am qualified, or in any position which depends upon similarly repetitive
hand movements.”

Views of the Medical Advisor and HRD

40. On August 29, 2000, the Medical Advisor to the SRP Administration
Committee reported to the Committee’s Secretary on Ms. “J”’s condition. He
noted that her treating rheumatologist had prescribed anti-inflammatory
medication, rest and splinting, and that she had been diagnosed with “over-
use syndrome” and “wrist flex tendonitis.” Tests showed “. . . no evidence of
Carpal Tunnel Syndrome, peripheral neuropathy or cervical radiculopathy.”
The Medical Advisor concluded his report by offering the following Opin-
ion and Recommendation:

“OPINION:

Ms. [“]”] lacks the residual functional capacity to perform, on a sustained
basis, intensive repetitive arm and hand functions as a result of ‘chronic
pain syndrome.” It would be expected that she would be able to perform,
with appropriate accommodations, tasks that the IMF might reasonable
[sic] ask of her. It is doubtful that her work performance incapacity is likely
to be permanent.

RECOMMENDATION:

Consider an independent medical evaluation by a Pain Specialist
Consider an independent medical evaluation by a Psychologist/Psychiatrist

Consider a formal assessment of her vocational status and capacity.”

41. On October 23, 2000, upon the expiration of her workers” compensa-
tion leave, Ms. “]” was placed on administrative leave with pay pending
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further review of her medical records pursuant to her disability pension
application. This leave status continued until July 25, 2001.

42. Notes maintained by the Human Resources Department on Ms. “J”’s
case indicate that the Medical Advisor in September 2000 sought and received
information from Applicant’s department about her verbatim reporting work.
Later, in the fall of 2000 and early 2001, Ms. “]” was evaluated by a vocational
rehabilitation specialist who reported on her condition to the workers” com-
pensation Claim Administrator. These reports indicated inter alia:

“There are very few options open to the client that do not require fre-
quent use of the hands. Often these jobs are menial in nature and it [is]
difficult to identify an employer who will take a person with severe hand
limitations.”

The Claim Administrator transmitted these reports to the Joint Bank/Fund
Health Services Department on January 5, 2001.

43. On January 7, 2001, the Fund’s Human Resources Department issued
the following letter To Whom It May Concern (and copied to Ms. “J”):

“This is to confirm that the Staff Development Division of the Human
Resources Department could not identify any other suitable opening in
the Fund for Ms. [“]”] when she was no longer able to perform verbatim
reporting work for which she had been hired.”

This conclusion followed an e-mail communication of October 2000 in
which an official of Ms. “J”’s department asserted “[b]ecause her medical
condition affects the use of her hands, and given that her training is in a
very specialized area, we have no other position to offer Ms. [“]”]....” HRD
confirmed that “[h]er skills are not transferable anywhere else, so she can-
not be moved.”

44. Thereafter, on February 16, 2001 the Medical Advisor submitted to
the Secretary of the SRP Administration Committee an Addendum to his
August 29, 2000 report. The Addendum noted that Ms. “]” had been diag-
nosed with tendonitis and myofascial pain syndrome, that she was “. . . said
to have reached the maximum benefit of therapy, and could return to work
with modifications, but not as a verbatim reporter.” The source(s) of the
above conclusions are not identified. Views of a pain specialist and voca-
tional specialist are also noted by the Medical Advisor. The emphasis of the
Addendum, however, is on the findings of an “independent medical evalu-
ation by a psychiatrist experienced in evaluating psychophysiologic disor-
ders.” Based largely on the latter findings, the Medical Advisor rendered the
following opinion:
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“OPINION:

Ms. [“]”] had a psychophysiologic reaction to her work as a verbatim
transcriptionist, that culminated in patterned avoidance response to the
use of her hands in pronation. Presumably, her work as a transcriptionist
conflicted with her desire for what she perceived to be more challeng-
ing/interesting type of work. She indirectly coped with the conflict in a
psychophysiological manner, resulting in a conversion reaction rendering
her unable to perform repetitive functions. Nevertheless, [s]he has the
requisite skills to perform tasks at the same or even higher level than her
current position. For the reasons referenced by the independent evaluator,
she does not permanently lack the residual functional capacity to perform
tasks consistent with her education, training and experience. She is not
totally or permanently incapacitated from performing tasks that the IMF
might reasonably as[k] of her.”

It should be noted that Ms. “J” vigorously rebutted the foregoing hypothesis
in a Memorandum to the Administration Committee of March 8, 2002. (See

infra.)

Decision of the Administration Committee

45. On February 22, 2001, in preparation for the upcoming meeting of
the SRP Administration Committee, the Secretary of the Committee trans-
mitted to its members Ms. “]”’s Request for disability retirement, a brief
summary of her employment history prepared by HRD, and the Medical
Advisor’s Addendum. (The Medical Advisor’s August 29, 2000 report does
not appear to have been included, although the members were advised
that additional documentation was available upon request.) A week later,
on March 1, 2001, the Administration Committee met to render a decision
on Ms. “J”’s Request for disability retirement. The Committee’s discussion
of Applicant’s case is summarized in its Final Minutes, which read in their
entirety as follows:

“This case involved carpal tunnel syndrome and severe tendonitis com-
plicated by a psychological reaction to the condition. The Fund’s workers’
compensation administrator was involved with this case and had recom-
mended possible retraining as a proofreader. A rehabilitation specialist
indicated that the person has capabilities to work in other fields and
wishes to do so but she could not return to her former job. The Committee
agreed with the Medical Advisor that the person clearly did not meet the
criteria for a disability pension. The Committee asked if the person could
be found another job while she underwent retraining for another position
or career either within or outside the Fund.”

37



IMF ADMINISTRATIVE TRIBUNAL REPORTS, VOL. IIT

46. The Committee’s Decision was issued on March 14, 2001, informing
Ms. “]™:
“It has been found that your case does not meet the requirement of Section
4.3 (a) (i) of the Staff Retirement Plan, which states ‘such participant, while
in contributory service, became totally incapacitated, mentally or physi-
cally for the performance of any duty with the Employer that he might
reasonably be called upon to perform.”

The Decision included no reasons for the Committee’s determination or any
information as to avenues of recourse. Instead, it advised Applicant to con-
tact a particular official of HRD “. . . to discuss other options.”

Medical Separation of Ms. “]”

47. According to Applicant’s account, when she contacted the HRD offi-
cial she was informed that medical separation was the only option as she
had no transferable skills. The Fund maintains that it had discussed with
Ms. “]” the possibility of alternate placement within the Fund but that she
had indicated that she preferred to retrain for employment elsewhere. In
notes maintained by HRD relative to Ms. “]”’s case, an entry of March 26,
2001 states: “[Ms. “J”] informed [HRD official] that she realizes she has no
other skills apart from verbatim reporting — ideally she would like to con-
tinue her education and develop other skills so eventually she can work.”

48. On May 18, 2001, the Director of HRD notified Applicant by letter as
follows:

“I regret to inform you that the Fund will be separating you for medical rea-
sons effective July 21, 2001 under General Administrative Order 16 (GAO),
Revision 5, which sets out the terms of separation for staff members for
whom it has been determined that no disability pension is payable.”

The letter described the financial terms of the separation (which was to
become effective March 4, 2002), as prescribed by GAO No. 16. Ms. “J”
acknowledged reading the letter by her signature dated May 29, 2001.

49. A second letter of the same date, also from the Director of HRD,
described issues for Ms. “J” to consider if she were to request reconsidera-
tion of the SRP Administration Committee’s denial of her application for
disability retirement and included a copy of the Administration Commit-
tee’s Rules of Procedure.!! The HRD Director’s letter also explained that if

The Secretary of the Administration Committee earlier had supplied Ms. “J” with the
Committee’s Rules of Procedure by letter of April 12, 2001.

38



JUDGMENT No. 2003-1 (Ms. "T”)

the Committee’s Decision were to be reversed while Ms. “]” was receiving
separation benefits, those benefits would cease in favor of the disability pen-
sion. Finally, it noted that neither the entitlement to separation benefits nor
a request for reconsideration of the Administration Committee’s Decision
would have any effect on her workers” compensation claim, which would
remain open. Ms. “J” signed the appended resignation form, effective March
4,2002. On June 15, 2001, Ms. “J” submitted to the SRP Administration Com-
mittee an application for review of its Decision. On March 5, 2002, upon
expiration of her separation leave, Applicant was placed on administrative
leave without pay pending the outcome of that review.

The Channels of Administrative Review

50. This case of Ms. “]”—and another of Ms. “K” also decided this day—
are the second and third to come to the Administrative Tribunal through
the channels of administrative review established by the issuance in 1999
of Rules of Procedure by the SRP Administration Committee, and they are
the first cases to reach the Tribunal to arise from the denial of requests for
disability retirement.!? (Decisions arising under the SRP that are within the
competence of the Administration or Pension Committees of the Plan are
expressly excluded from the jurisdiction of the Fund’s Grievance Commit-
tee.)!3 Rule VIII of the Rules of Procedure of the SRP Administration Com-
mittee!* provides that a Requestor may file with the SRP Administration

12Mr. “P” (No. 2), Applicant v. International Monetary Fund, Respondent, IMFAT Judgment No.
2001-2 (November 20, 2001), paras. 31-35, considered the exhaustion of administrative review
in a case involving a dispute arising under Section 11.3 of the Plan.
1BGAO No. 31, Rev. 3 (November 1, 1995) provides in pertinent part:
“4.03 Limitations on the Grievance Committee’s Jurisdiction. The Committee shall not have
jurisdiction to hear any challenge to . . . (iii) a decision arising under the Staff Retire-
ment Plan that is within the competence of the Administration or Pension Committees
of the Plan.”
14 “RULE VIII
Review of Decisions
1. A Requestor, or any other person claiming any rights or benefits under the Plan,
who wishes to dispute a Decision may submit an Application for Review of a Deci-
sion (hereinafter ‘Application’) to the Secretary within ninety (90) days after the
Requestor receives a copy of the Decision. An Application shall satisfy all of the
requirements as to form set forth in Rule III and otherwise applicable to a Request.
Subject to Rule X, paragraph 2, if no Application has been submitted within this
period and an extension of time described in Rule IX, paragraph 2 has not been
granted, the right to submit an Application shall cease.
2. The Committee may review a Decision, either in response to a timely Application
or at its own initiative. The Committee may also be required to review a decision
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Committee an application for review of a Decision of the Committee within
ninety days of its receipt, and Rule X'® provides that the channel of review
for a Request submitted to the SRP Administration Committee has been
exhausted for the purpose of filing an application with the IMF Administra-
tive Tribunal when the Committee has notified the applicant of the results
of its review of that Decision.

Ms. “]"’s Application to Administration Committee for Review
of Decision

51. On June 15, 2001, Ms. “]” submitted to the SRP Administration Com-
mittee an application for review of its Decision denying her Request for

15

at the request of the Pension Committee in accordance with the jurisdiction of that
Committee as set out in Section 7.1(c) of the Plan. The Committee shall not, however,
review a Decision so as to affect adversely any action taken or recommended therein,
except in cases of:

(a) misrepresentation of a material fact;

(b) the availability of material evidence not previously before the Committee; or

(c) a disputed claim between two or more persons claiming any rights or benefits

under the Plan.

. If the Committee undertakes to review a Decision, or if it declines to review a Deci-

sion, all parties to the Decision shall be notified in writing.

. Any review of a Decision shall be conducted in accordance with Rules IV, VI and

VII. The Committee shall notify the Applicant of the results of its review within
three months of the receipt of the Application by the Secretary.”

“RULE X
Exhaustion of Administrative Review

. The channel of administrative review for a Request submitted to the Committee

shall be deemed to have been exhausted for the purpose of filing an application with
the Administrative Tribunal of the Fund when, in compliance with Article V of the
Statute of the Administrative Tribunal (Statute):

(a) three months have elapsed since an Application for review of a Decision was
submitted to the Committee in accordance with Rule VIII, paragraph 1 and the
results of the review have not been notified to the Applicant; or

(b) the Committee has notified the Applicant of the results of any review of a Deci-
sion, or its decision to decline to review a Decision; or

(c) the conditions set out in Article V, Section 3(c) of the Statute have been met.

. The channel of administrative review for:

(a) a Request or a Decision referred by the Committee to the Pension Committee
for decision in accordance with Rule V; or
(b) a matter otherwise before the Pension Committee for decision,
shall not be deemed to have been exhausted until a decision has been made by the
Pension Committee and notified to the Requestor or a person otherwise seeking the
decision. If a Request is referred back by the Pension Committee to the Committee
for decision, in accordance with Rule V, paragraph 3, then Rule X, paragraph 1 shall

apply.”
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disability retirement. To that application, Ms. “]” attached letters from three
of her treating physicians, a rheumatologist, a pain specialist and a psychia-
trist, along with a functional capacity evaluation assessing her impairment.

52. The treating rheumatologist’s letter, dated May 30, 2001 noted that Ms.
“]” had been under his care since October 1999 for the treatment of bilateral
wrist and forearm tendonitis, carpal tunnel syndrome and fibromyalgia. He
offered the following opinion:

“It is my medical opinion that Ms. [“]”] will never be able to return to Ver-
batim Reporting. . . . I am hopeful that she will be able to return to some
basic typing in a limited capacity when resolution of her current condition
occurs. The time of that resolution is indeterminate.”

The pain specialist, also in a letter of May 30, 2001, similarly recorded per-
sistent pain in the forearms and hands, along with additional symptoms
“...present[ing] a picture of fibromyalgia syndrome.” Ms. “J"’s pain special-
ist went on to observe:

“Despite medical treatment, she still suffers from a substantial amount of
pain when she engages in even light to moderate activity requiring repeti-
tive usage of her wrists and hands. . . . As such, there is no way she could
continue work as a verbatim reporter. Any keyboard work whatsoever
would have to be severely limited.”

Finally, the treating psychiatrist’s letter, May 31, 2001, reports that as a result
of her injury Ms. “]” “ .. became beset with anxiety, depressive thoughts,
tearfulness, helplessness, dysphoric mood and a constant preoccupation
about what was going to become of her professionally and personally.” The
psychiatrist concluded that Ms. “]” was responding successfully to psychi-
atric treatment.

Additional Medical Review by the Administration Committee

53. Following the filing of Ms. “J"”’s June 15, 2001 application for review
of its Decision, the SRP Administration Committee embarked upon an addi-
tional assessment of her medical status. The Committee engaged three phy-
sicians of its choosing—a rheumatologist, an orthopedist, and a psychiatrist
specializing in neuropsychiatric medicine and occupational psychiatry—to
undertake reviews of those medical records that earlier had been collected
by the Joint Bank/Fund Health Services Department and had been used by
the Committee’s Medical Advisor to develop his initial opinion. Addition-
ally, the reviewing psychiatrist requested and was granted the opportunity
to conduct an in-person assessment of the Applicant. The impressions of the
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three reviewing physicians were then transmitted to the Medical Advisor
who, in turn, indicated his opinion.

54. The reviewing rheumatologist, on November 4, 2001, after examining
the records of six physicians and a physical therapist, characterized the dif-
ference of medical opinion as follows:

“One camp believes that Ms. [“]”] has acute-onset carpal tunnel syn-
drome, overuse syndrome, and secondary fibromyalgia. The other group
believes that Ms. [“]”] has psychogenic rheumatism with a component of
conversion reaction.”

Additionally, he opined, based on test results, that Ms. “]” “... does not
have evidence of carpal tunnel syndrome.” In the opinion of the reviewing
rheumatologist:

“... Her diagnosis of fibromyalgia is equivocal. At most, she has myofas-
cial pain syndrome. She did have evidence of overuse syndrome associ-
ated with tendonitis. This diagnosis fits her initial symptoms of hand and
forearm pain.

Her disability continues in regard to the use of her hands. Any attempts to
use a computer have resulted in an exacerbation of her symptoms.

She can do non-repetitive activities with her hands. Her lifting capability
is limited to light objects. She can travel to and from a work environment
without difficulty.”

55. Thereviewing orthopedist, writing on February 5,2002, also expressed
the opinion, based on diagnostic studies, that Ms. “]” does not have carpal
tunnel syndrome. With respect to Ms. “J”’s employability, the reviewing
orthopedist offered the following perspective:

“The question of whether or not she is able to continue with the same job
is not an easy one. She is clearly capable of working, especially in occupa-
tions that do not require repetitive use of her hands. She could certainly do
such things as communicate over the phone, personal interaction, limited
writing, and minimal keyboard work, etc. She is certainly employable,
but perhaps not in the same kind of occupation which requires extensive
keyboard and repetitive use of her hands.”

56. The most extensive report submitted by the reviewing physicians
was that produced by the reviewing psychiatrist, a specialist in neuropsy-
chiatric medicine and occupational psychiatry. He performed an initial
review of records and reported on September 4, 2001 that a diagnosis of
fibromyalgia was “not tenable,” observing that “...her presentation sug-
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gests a psychogenic origin to her pain symptoms.” Thereafter, the reviewing
psychiatrist undertook his own “psychophysiologic evaluation” of Ms. “J”,
which included inter alia psychological testing and physical examination of
the Applicant. He reported his conclusions in a detailed report of March 21,
2002, in which he asserted that he could find no objective findings of myo-
fascial disorder or carpal tunnel syndrome. His salient conclusions may be
summarized as follows:

“... While this is a difficult case to typify, it appears as if the patient had
an initial episode of overuse and then became fixed in a somatoform way
upon her hands as being incapacitated. . . . Putting all the physical testing
and positive psychological testing together, I believe yields a diagnosis of
undifferentiated Somatoform Disorder, possible Conversion Disorder as
the most logical diagnosis.

I do not believe the patient is permanently disabled, as I believe that
continued psychotherapy and the use of psychotropic medication may
well ameliorate her condition to the point where she is able to once again
resume a productive career as a verbatim reporter.”

Applicant’s Response to Medical Advisor’s Earlier Report

57. Also during the pendency of her application to the Administration
Committee for review of its Decision, Ms. “]” had the opportunity to review
and respond to the Medical Advisor’s Addendum of February 16, 2001, i.e.
the opinion of the Medical Advisor that the Administration Committee
had before it in rendering its initial Decision denying disability retirement.
Applicant’s Memorandum of March 8, 2002, addressed to the Secretary of
the Administration Committee, took issue with a series of statements that
had been made in the Medical Advisor’s report.

58. Ms. “J” denied that she felt that she was “overworked;” affirmed that
her avoidance of use of her hands in pronation was not because of a “pho-
bia” but because such use was painful; and denied that she had no interest
in returning to verbatim reporting, stating rather that with much difficulty
she had accepted the reality of her situation and adopted new goals. Ms. “]”
challenged the statement in the Medical Advisor’s Opinion that she sought
“more challenging/interesting type of work,” affirming that she found the
proceedings of the Fund’s Executive Board “very interesting and capturing
every single word spoken is extremely challenging . . . ” She added, “[d]ue
to my work-related injury, I am permanently unable to return to verbatim
reporting.” Ms. “]” observed that she had “...expressed keen interest in
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doing whatever was necessary to fill another position in the Fund,” but that
it was determined that she “could not perform any other task in the IME.”
She wrote:

“As I stated in my appeal letter, I loved my job. It was challenging and fun
and interesting. I was well paid, had great colleagues, and relished the
Fund’s multicultural environment. I was a good reporter and proud of it.
Iincluded my APRs in my appeal package to illustrate my commitment to
my chosen career and to my position as a verbatim reporter in the Fund.”

59. In particular, Ms. “]” challenged the conclusion that she had a “con-
version syndrome’ resulting in a phobic-like aversion to use of hands in
pronation.” (Medical Advisor’s February 16, 2001 Addendum, p.1). In Ms.
“T"s view:

“My avoidance of using my hands in pronation was not because of a pho-
bia, but because it hurt. As a result of physical therapy, pain medication,
my daily stretching and strengthening exercises, et cetera, my pain levels
have become more manageable, and I can do more things with my hands
in this position.”

As to the statement that “most of Ms. [“]”]’s symptoms seem to have abated,”
Applicant responded:

“Still, regular activities such as bathing, dressing, and cleaning the house
can cause an instant flare-up of my condition. There is no time when I am
not aware that there is something wrong with my hands. As I said, my
fingers always feel stiff, and they as well as my wrists, frequently ache,
which intensifies when I engage in certain repetitive activities.”

As noted, Ms. “]” expressed her objection to the Medical Advisor’s conclu-
sion that she had no interest in returning to verbatim reporting or that her
position had “... conflicted with her desire for what she perceived to be
more challenging/interesting type of work”:

“Coming to terms with the fact that my verbatim reporting career was
over has been a long and difficult process. . . . Gradually, through coun-
seling and antidepressant treatment, I have been able to accept the reality
of my situation and make new goals rather than focus on what I can no
longer do.

. . . [The work was] extremely challenging, particularly in this interna-
tional environment.”

Finally, as to the permanency of her condition, Ms. “J” asserted:

“My main concern is that I do not know whether my condition will remain
stable, continue to improve, or deteriorate. Only time will tell. Therefore, in
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my appeal letter, I requested access to a disability pension until I was able
to support myself. I am optimistic that this day will come, but I cannot see
it in my short-term future. Another fear is that, even with qualifications, I
will not be able to secure a position because of my existing condition.”

Medical Advisor’s Final Report to the Administration Committee

60. On April 25, 2002, the Medical Advisor delivered his final report to
the SRP Administration Committee in connection with Ms. “J”’s applica-
tion for review of the Committee’s initial Decision. The Medical Advisor
commented on Ms. “]”’s March 8, 2002 memorandum and summarized his
findings and conclusions in her case, noting:

“In rendering my opinion based on multifaceted medical sources, I accred-
ited some of the submitted information differently. ... In particular, I
accredited the experience, objectivity and clarity of expression of the phy-
sician reviewers in evaluating this complex case.

In formulating my opinion, I accredited the two independent psychiat-
ric examiners more than other practitioner’s conclusionary statements
regarding the cause of [Ms. “J”]’s impairments.”

The report includes brief summaries of the findings of the two reviewing
psychiatrists and the reviewing rheumatologist. Neither the views of the
reviewing orthopedist nor those of Ms. “]”’s treating physicians are men-
tioned. The Medical Advisor’s conclusion reads as follows:

“A psychophysiologic reaction to her work as a verbatim transcriptionist
culminated in a patterned avoidance response to pronating her hands,
rendering her unable to perform repetitive functions. Although her hand
use is presently impaired, she has the requisite skills to perform tasks at
the same level as her current position. She does not permanently lack the
residual functional capacity to perform tasks consistent with her educa-
tion, training and experience. She is not totally or permanently inca-
pacitated from performing tasks that the IMF might reasonably ask of her.
Repetitive hand use at this time, without directed psychotherapy, would
likely exacerbate her hand symptoms. Therefore, she currently lacks the
residual functional capacity to perform, on a sustained basis, intensive
repetitive arm and hand functions.”

Additional Memorandum from HRD

61. On May 1, 2002, an official of HRD addressed a memorandum to the
Secretary of the SRP Administration Committee stating:
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“This note is to confirm that [the] Staff Development Division was not able
to identify any other suitable positions in the Fund for Ms. [“]”] when her
carpal tunnel syndrome made it impossible for her to continue work as a
Verbatim Reporter. She had no other skills, not requiring the use of the
computer or her hands, that would have made it possible to accommodate
in [sic] her in another position.”

This memorandum closely mirrored the note to Whom it May Concern
issued by the Staff Development Division almost a year earlier, on June
7, 2001. The 2002 communication additionally mentions that the possibil-
ity of using voice recognition software had been explored with Ms. “J”’s
former department and had received a negative response with respect
to its use in the function of verbatim reporting. The memorandum also
observed that the “state of voice recognition” was “borne out” by Ms. “J"”’s
observation that it is a poor substitute for the freedom of manually typing
and editing on screen, and that it is not readily used by other employers.
Finally, the HRD official commented that Ms. “]” “...realized she had
no other skills apart from verbatim reporting, and that ideally she would
like to continue her education and develop other skills so she could even-

tually work.”

The Administration Committee’s Decision on Review

62. On the following day, May 2, 2002, the Secretary of the Administra-
tion Committee transmitted to the Committee’s members documentation for
their consideration of Ms. “J”’s application for review. This documentation
included: (a) Ms. “]”’s original Request for disability retirement, the Medi-
cal Advisor’s original opinion, Ms. “]”’s response thereto and her applica-
tion for review; (b) documentation from the Staff Development Division on
Ms. “J”’s job and efforts regarding alternate jobs; (c) a list of jobs developed
by the Compensation and Benefits Policy Division (see below); (d) reports
of the vocational counselor retained by the workers” compensation Claim
Administrator; (e) reports of the reviewing rheumatologist, orthopedist and
psychiatrist; and (f) the Medical Advisor’s final report.

63. Of note is the list (undated) of jobs prepared by the Compensation
and Benefits Policy Division which states:

“The Human Resources Department has determined that Ms. [“]”] would
be considered qualified to perform the following jobs with a reasonable
amount of training and accommodation, including the use of voice acti-
vated software, and that she would be eligible to apply for any such vacan-
cies were they to occur.”
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The listed jobs were: Editorial Officer; Executive Board and Member Ser-
vices Officer; Public Affairs Officer; Information Officer; Translation Edito-
rial Officer; and Publications Officer.

64. In a covering memorandum to the Committee, the Secretary of the
Administration Committee noted that the reviewing physicians and the
Medical Advisor were of the opinion that the Applicant was not totally and
permanently disabled. In addition, the Secretary asserted that with respect
to the assessment of alternative duties the relevant test is whether there are
duties that the Fund could ask the employee to perform “. .. taking into
account his/her education and reasonable accommodation or additional
training, rather than whether vacancies exist.” Based on the assessment by
the Compensation and Benefits Policy Division, the Secretary concluded:
“[c]onsequently, the Fund does have jobs that Ms. [“]”] could perform.”
Finally, the Secretary stated that “Ms. “]” has a valid workers’ compensation
claim” based on a finding by the workers” compensation Claim Administra-
tor of permanent but partial loss of function, and that settlement of that claim
had been suspended pending the SRP Administration Committee’s decision
as to whether Ms. “J” was permanently and totally incapacitated under the
terms of the Staff Retirement Plan.

65. The following week, on May 9, 2002, the Administration Committee
met to decide on Ms. “J”’s application for review. According to the Commit-
tee’s Final Minutes, the discussion ranged from consideration of the fact that
there were discrepancies among the views of the treating and reviewing
physicians to review of the list of jobs produced by the Compensation and
Benefits Policy Division. A representative of the Division asserted that rea-
sonable accommodation could be made and that voice recognition software
would be obtained for the jobs. The positions had been identified on the
basis that they were of the same grade level as Applicant’s former position
and required minimal use of the hands in repetitive motion. The discus-
sion indicated that a proofreader’s position had been excluded from the list
because it was of a lower grade level and required foreign language profi-
ciency which Applicant did not have. The Legal Representative noted, as to
the actual availability to Ms. “]” of the identified positions, that if a vacancy
arose, she would have to compete through the regular vacancy application
process, but that she could not be disqualified on the basis that she required
reasonable accommodation of her physical impairments.

66. The Legal Representative and the Medical Advisor both offered the
view that Ms. “J”’s enrollment in community college classes was relevant
to her ability to perform duties that the Fund might ask of her. The Legal
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Representative noted that Ms. “J” was required to prepare papers for which
she used voice activated software, and the Medical Advisor observed that
in attending school she was undertaking normal physical activities and
working against deadlines. A Committee member suggested that attending
school was not consistent with withdrawal from the labor market because
of disability.

67. As to Ms. “]”’s physical condition, the Medical Advisor indicated
that “ . . the expectation was that she could improve over time.” He further
asserted that there was “no objective finding of physical incapacity,” that
Applicant suffered from “tendonitis but nothing more severe,” and that her
psychosomatic condition should respond over time to treatment.

68. Accordingly, the Administration Committee decided unanimously to
sustain its original Decision and communicated to Applicant its Decision on
Review by letter of May 17, 2002.1° The decision letter set forth the process of
medical review that the Committee had undertaken, as well as the assessment
of alternative duties, asserting that the “relevant test” under the SRP is:

“...whether there are duties that the Fund could reasonably ask the
employee to perform, taking into account his/her education and rea-
sonable accommodations or additional training. The test is not whether
vacant positions exist, but whether the participant has the capacity to per-
form duties that she might reasonably be called upon to perform.”

It went on to note that, at Ms. “]”’s grade level,

“...there were a number of positions (see Attachment) which would
require little use of the computer and where voice activated software
could be employed. This software is currently available in the Fund. Con-
sequently, the Committee concluded that the Fund does have positions in
which you could perform the required duties in your condition.”

69. The Administration Committee set forth its conclusion as follows:

“Taking all of the circumstances into account, the Committee concluded
that while your condition is likely to be permanent, it is not disabling to
the extent that you are totally incapacitated from performing any duties
that the Fund might call upon you to perform. Your condition is treatable
and could be accommodated by the Fund if you were assigned duties such
as those required in the positions listed in the attachment.”

70. The final paragraphs of the Decision on Review advised Ms. “J” of

her right to contest the decision in the Administrative Tribunal. At the same

16Applicant has indicated that she received the decision letter on May 20, 2002.

48



JupGMENT No. 2003-1 (Ms. "]")

time it noted that Applicant had a workers” compensation claim which had
been determined by the Claim Administrator to be compensable as a “per-
manent, partial impairment,” and that the Fund would not enter into nego-
tiations on the lump-sum settlement of that claim until the appeal process
regarding “permanent, total disability” under the SRP had concluded.

71. On August 20, 2002, Ms. “J” tiled her Application with the Adminis-
trative Tribunal.

Summary of Parties” Principal Contentions

Applicant’s principal contentions

72. The principal arguments presented by Applicant in her Application,
Reply and Comment on the Amicus Curiae Brief are summarized below.

1. Applicant is, within the meaning of the SRP, totally and permanently
disabled. The Administration Committee’s decision is in error and is
therefore an abuse of its power and discretion.

2. A disability must be determined in relation to the work normally per-
formed by the employee.

3. The medical evidence fully supports Applicant’s claim that her dis-
ability deprives her of the use of her hands for the specific functions for
which she was trained and employed, as well as for all similar functions
available with the employer.

4. It has been admitted or not denied that Applicant’s skills are not read-
ily transferable to other work that the Fund has available.

5. Respondent induced error on the part of the Administration Commit-
tee by claiming without sound analysis or factual data that there were
positions she could fill. There was no actual matching of Applicant’s
education and skills to the positions.

6. The Plan’s requirement that a disability must be “likely to be perma-
nent” should be interpreted to mean that there is a reasonable medical
certainty that the disability is continuing and no improvement can be
expected.

7. Applicant was denied due process by the Administration Committee,
which acted on the opinion of its Medical Advisor who did not actually
examine Applicant, was not required to give oral testimony or to be
cross-examined by Applicant’s representative, and whose opinion was
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not given to Applicant until after the Committee’s decision was taken.
The Committee acted on an incomplete record, its Decision did not state
the reasons therefor, and, contrary to its Rules of Procedure, the Decision
was not given until almost a year after Ms. “J”’s application. The Commit-
tee’s decision making was improperly influenced by conflicts of interest.

8. Applicant was denied her rights under the Fund’s medical separation
policy because no other suitable position was sought for Applicant, nor
was she notified of the right to object to the proposed medical separation.
While Applicant was at all times eager to return to work at the Fund, she
was told that she had no transferable skills and no alternative position
was ever mentioned to her. The Tribunal has jurisdiction over the matter
of Applicant’s medical separation.

9. Applicant’s workers’ compensation claim is not yet ripe for adju-
dication as no final determination has been made by the Claim
Administrator.

10. The Amicus Curiae Brief correctly observes that the standard of
review contained in GAO No. 31 is not applicable to denial of a disability
pension. The appropriate standard of review is given by Article III of the
Statute of the Administrative Tribunal.

11. The Amicus Curiae Brief accurately suggests that disability is to be
judged in relation to earning capacity, as SRP Section 4.3(d) relates dis-
continuance of a disability pension to regaining of earning capacity.

12. Applicant seeks as relief:

a. that the Tribunal order that Applicant be granted a disability pen-
sion retroactive to March 5, 2002;

b. two years net salary as compensation for mental suffering caused
by “Respondent’s repeated instances of unfair treatment;” and

c. legal costs.

Respondent’s principal contentions

73. The principal arguments presented by Respondent in its Answer,
Rejoinder and Response to the Amicus Curiae Brief are summarized below.

1. The SRP Administration Committee correctly applied the criteria for
disability retirement. The Committee’s decision was not arbitrary or
capricious.

2. The SRP does not require that disability be determined by reference
to the requirements of the employee’s current position. The reasonable-
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ness standard must be interpreted in light of the Applicant’s education
and abilities. It does not require consideration of whether vacancies are
actually available.

3. The unequivocal weight of the medical evidence was that Applicant
suffered a repetitive use injury that would likely prevent her from carry-
ing out the duties of a Verbatim Reporting Officer in the future, but that
she was not totally or permanently incapacitated.

4. Disability retirement, which entails a life-long commitment by the
Fund, is intended for the most extreme medical conditions and Applicant
does not meet that high standard. Applicant is attending college and per-
forming functions similar to those she would be expected to carry out in
a work setting with accommodations.

5. Applicant was not denied due process by the Administration Commit-
tee, which acted in accordance with its Rules of Procedure. The Commuit-
tee is not required to hold oral hearings or review directly the underlying
records of the treating physicians, but may do so if it deems such review
necessary. The Committee may suspend deadlines to seek additional
information. The Committee’s decision making was not affected by any
conflict of interest.

6. The Administration Committee properly relied on the expert advice of
its Medical Advisor. The Committee has no grounds to act in a manner
inconsistent with the Medical Advisor’s recommendation, absent an indi-
cation that he reached his conclusion in an arbitrary or improper manner.
Records now before the Administrative Tribunal provide no basis for
concluding that the Medical Advisor’s opinion was arbitrary or not well
founded. In this case, the Administration Committee also considered the
findings of three independent medical evaluators.

7. The Administrative Tribunal does not have jurisdiction over any chal-
lenge to Applicant’s separation for medical reasons, as she has failed to
exhaust administrative review of such a claim, and, in any event, the
separation decision was not adverse to Applicant who requested medical
separation.

8. The Amicus Curiae Brief confuses the Administrative Tribunal’s
“scope of review,” which is de novo, with its “standard of review” as set
forth in Article IIT of the Statute.

9. The SRP Administration Committee’s determination on eligibility
for disability retirement is quintessentially a discretionary judgment
to which international administrative tribunals are to accord deference,
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absent a showing that the decision is arbitrary, capricious, discriminatory,
improperly motivated, based on an error of law or fact, or procedurally
defective.

10. The interpretation of SRP Section 4.3(a) advocated in the Amicus Cur-
iae Brief is inconsistent with the Plan’s language and intent. The provision
does not require that the applicant must be found incapacitated from
performing the duties for which he had been trained or was carrying out
at the time of the incapacity. The Administration Committee has not inter-
preted the standard to mean that the applicant could be asked to perform
“lesser” duties; the Committee examined whether the Applicant could per-
form other functions consistent with her qualifications and salary level.

The Views of the Amicus Curiae

74. The principal views of the Amicus Curiae, the duly authorized repre-
sentatives of the Staff Association, as presented in the Amicus Curiae Brief
are summarized below.

1. The Administrative Tribunal should not apply an “arbitrary or capri-
cious” standard of review as suggested by Respondent’s pleadings. Arti-
cle III of the Tribunal’s Statute governs its standard of review.

2. Different standards of review apply to employment disputes heard by
the Fund’s Grievance Committee and those involving denial of disability
retirement by the SRP Administration Committee.

3. The nature of the dispute in this case lends itself to de novo review
by the Administrative Tribunal, as interpretation of the Plan provisions
involves legal questions and the factual issues are reflected in a written
record accessible to the Tribunal.

4. As the SRP forms part of the employment contract with the staff,
its provisions should be interpreted in the light most favorable to the
participants.

5. The reasonableness standard of SRP Section 4.3(a) must be interpreted
in relation to the duties that the participant was performing at the time
that the incapacity occurred, not in the future when rehabilitation and
training might qualify the individual to perform a lesser duty in the
Fund.

6. SRP Section 4.3(d), providing for discontinuance of a disability pen-
sion when incapacity has ceased or the participant “. . . has regained the
earning capacity which he had before such incapacity. . . ,” supports the
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view that the Plan’s intent is that disability be determined in relation to
the duties the applicant was performing at the time the incapacity arose,
not after rehabilitation, training and accommodation.

7. Due process requires that the Administration Committee review the
records of an applicant’s treating physicians so that it may determine
whether the Medical Advisor acted improperly or arbitrarily in reaching
his conclusion.

Consideration of the Issues of the Case

The Decision under Review

75. The Administrative Tribunal must determine as a preliminary matter
what administrative act or acts of the Fund it properly has been called upon
to review in this case.

76. Applicant identifies on her Form of Application two contested deci-
sions: the denial of disability retirement and “involuntary separation on
medical grounds.” While the challenge to the SRP Administration Com-
mittee’s denial of her Request for disability retirement predominates Appli-
cant’s pleadings and requests for relief, she presses as well a claim for failure
of due process with respect to her medical separation and also contends that
the Fund has failed to justify the separation while it maintains, with respect
to Ms. “J”’s application for disability retirement, that there are functions
within the organization that she can perform. Applicant’s pleadings also
discuss her workers’ compensation claim although she concedes the claim
is “not yet ripe for adjudication,” as there has been no final determination
by the Claim Administrator or appeal to the Fund’s Grievance Committee.'”
Respondent, for its part, requests the Tribunal to dismiss as irreceivable

7With respect to the status of Applicant’s workers’ compensation claim, the following is
noted. The Secretary of the SRP Administration Committee in both his memorandum to the
Committee of May 2, 2002 and the May 17, 2002 letter notifying Ms. “J” of the Committee’s
Decision on Review indicated that the Claim Administrator had made a finding of permanent,
partial loss of function compensable under the Fund’s workers” compensation policy, but that
the Fund would not negotiate a lump-sum settlement of that claim until the appeal process
(through the Administrative Tribunal) had concluded with respect to Applicant’s Request
for disability retirement under the SRP. Respondent, in its pleadings, asserts that Ms. “J” has
received medical and leave benefits pursuant to the workers’ compensation policy and that
the Claim Administrator had been in the process of evaluating the claim for compensation for
permanent, partial disability pursuant to GAO No. 20, Section 5.01.2; however, that process
was suspended pending resolution of the application for disability retirement on the basis of
permanent, total disability.
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all issues relating to medical separation and workers’ compensation on the
ground that Applicant has failed to exhaust administrative remedies with
respect to these matters.

77. The dispute between the parties as to Applicant’s medical separa-
tion may be summarized briefly as follows. Applicant contends that the
conditions precedent to invocation of the medical separation procedures of
GAO No. 16 were not met by the Fund. As reviewed supra, these conditions
include either a request by the staff member for separation, or, alternatively,
a finding initiated by the Fund (with certain procedural safeguards) that the
individual should be separated. Ms. “]” contends that her case falls within
the second category and, as such, under Section 2 of GAO No. 13, Annex
I, she was to have been notified and given the opportunity to object to the
proposed medical separation and to have the matter brought to a panel of
medical experts for determination. Additionally, in Applicant’s view, the
Fund should have ascertained that no other suitable position for the staff
member could be found in accordance with GAO No. 11. Ms. “J” maintains
that the Fund failed to comply with these steps, instead notifying her in
May 2001, following the SRP Administration Committee’s initial Decision
denying her Request for disability retirement, that the Fund “. . . regret[s] to
inform you that the Fund will be separating you for medical reasons. . . .”

78. By contrast, Respondent maintains that Ms. “J”’s separation was at her
own initiative, that she chose not to pursue alternative work with the Fund
following her injury but rather to retrain for another career when she was no
longer able to work as a verbatim reporter. Accordingly, in the Fund’s view,
the procedures cited by Ms. “J” were not required of Respondent. Nonethe-
less, the Fund contends, it did seek to find alternative placement for Ms. “J”
within the organization. Following the Administration Committee’s initial
Decision, it was, in the Fund’s view, “agreed” that Applicant would be sepa-
rated pursuant to GAO No. 13, Annex I and GAO No. 16.

79. Moreover, the Fund urges that it is inconsistent for Applicant to seek
disability retirement and at the same time to challenge medical separation,
as an application for disability retirement necessarily subsumes a request
for medical separation on the basis of total and permanent inability to work
for reasons of health. Applicant, by contrast, maintains that she was told by
Fund officials that her skills were not transferable and that therefore she had
no choice but to proceed with medical separation. As an SRP participant,
the regulations required her to exhaust the disability retirement application
process as a prerequisite to concluding the medical separation.
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80. While the contentions of the parties highlight the web of intersecting
procedures that may come into play when a staff member is affected by a
medical disability, the task for the Tribunal is to determine what decision or
decisions of the Fund are properly subject to its review in the present case.
It is noted that Applicant already has received the full financial benefit of
medical separation under GAO No. 16 and she does not, in her pleadings
before the Tribunal, seek reinstatement with the Fund. The question, there-
fore, is whether her complaint of procedural unfairness with respect to the
separation is properly before the Tribunal for review.

81. Applicant takes the position that the Tribunal has jurisdiction to con-
sider issues relating to her medical separation because these matters and the
denial of disability retirement are “all one ball of wax.” Respondent, on the
other hand, contends that although a determination as to eligibility for dis-
ability retirement is “part of the process of separation for medical reasons,”
the process involves separate decisions by separate decision makers, with
separate channels of review applicable to each.

82. Article II, Section 1'8 of the Tribunal’s Statute confines its jurisdiction
ratione materiz to challenges to the legality of an administrative act of the
Fund, or of an administrative act arising under a benefit plan maintained
by the Fund, adversely affecting the applicant. Article V, Section 1 imposes
the additional requirement that “[w]hen the Fund has established channels
of administrative review for the settlement of disputes, an application may
be filed with the Tribunal only after the applicant has exhausted all avail-
able channels of administrative review.” The Tribunal has emphasized on
a number of occasions the importance of the exhaustion requirement of
Article V, a requirement common to the statutes of all major international
administrative tribunals for the reason that the tribunal is intended as the
forum of last resort for the resolution of employment disputes. (See Report
of the Executive Board, p. 23.)

83. In Ms. “Y”, Applicant v. International Monetary Fund, Respondent, IMFAT
Judgment No. 1998-1 (December 18, 1998), the Tribunal granted the Fund’s

18Article II, Section 1 provides:
“The Tribunal shall be competent to pass judgment upon any application:

a. by amember of the staff challenging the legality of an administrative act adversely
affecting him; or

b. by an enrollee in, or beneficiary under, any retirement or other benefit plan
maintained by the Fund as employer challenging the legality of an administra-
tive act concerning or arising under any such plan which adversely affects the
applicant.”
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Motion for Summary Dismissal on the ground that the applicant had failed
to meet the exhaustion requirements of Article V. Ms. “Y”, who claimed that
her career had been adversely affected by discrimination had submitted
her case to an ad hoc discrimination review procedure instituted by the
Fund on a one-time basis to review charges of discrimination. The problem
presented to the Tribunal was whether the applicant, who had not brought
her complaint to the Fund’s Grievance Committee, had, by invoking the ad
hoc discrimination review procedure, satisfied the statutory prior review
requirement. The Tribunal observed that the memoranda establishing the
ad hoc discrimination review lacked clarity as to the relationship between
that procedure and the Fund’s established Grievance procedure. Signifi-
cantly, the Tribunal chose to resolve the ambiguity in favor of requiring
Grievance Committee review where available:

“...itis the view of the Tribunal that exhaustion of the remedies provided
by the Grievance Committee, where they exist, is statutorily required and
that the memoranda in question do not exclude that requirement. More-
over, recourse to the Grievance Committee would have the advantage of
producing a detailed factual and legal record which is of great assistance
to consideration of a case by the Administrative Tribunal.”

(Ms. “Y”, para. 42.)

84. Later, following the Grievance Committee’s review and denial of her
claim, Ms. “Y” again sought recourse in the Administrative Tribunal. In
Ms. “Y” (No. 2), Applicant v. International Monetary Fund, Respondent, IMFAT
Judgment No. 2002-2 (March 5, 2002), the Tribunal was confronted with the
question of what decision or decisions of the Fund were properly subject to
its review. The Tribunal concluded that:

“. .. to determine the scope of the matters under review by the Tribunal in
this case, it is necessary to identify what administrative act (or acts) has
been the subject of prior administrative review.”

(Ms. “Y” (No. 2), para. 36.) The Tribunal accordingly rejected the view that
Ms. “Y”’s underlying claims of discrimination (as distinguished from the
Director of Administration’s decision concurring in the conclusions of the
ad hoc discrimination review team) could be reviewed by the Tribunal as
if they had been pursued on a timely basis through the procedures of GAO

YGiven the singular circumstances of the case, the Tribunal additionally held that in the
event that the Grievance Committee, if seized, should decide that it did not have jurisdiction
over Ms. “Y"’s claim, the Tribunal would reconsider the admissibility of her application. (Ms.
“Y”, para. 43.)
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No. 31 (Grievance Committee). (Ms. “Y” (No. 2), para. 39.) In so holding, the
Tribunal again emphasized the value of timely exhaustion of administrative
review to later adjudication by the Administrative Tribunal. (Ms. “Y” (No.
2), para. 40.)

85. In Estate of Mr. “"D”, Applicant v. International Monetary Fund, Respon-
dent, IMFAT Judgment No. 2001-1 (March 30, 2001), the Tribunal considered
the question of whether exceptional circumstances could excuse failure to
initiate in a timely manner the administrative review procedures of GAO
No. 31. In that case, the applicant, a non-staff member successor in inter-
est to a deceased non-staff member enrollee in the Fund’s medical benefits
plan was held to have fulfilled the requirements of Article V in the unique
circumstances of the case. The successor in interest had taken up appeals
with the medical benefits plan’s outside Administrator and later filed a
Grievance with the Fund’s Grievance Committee; she had, however, missed
the deadline for initiation of the steps prescribed by GAO No. 31 anteced-
ent to Grievance Committee review. The Tribunal observed that at each
stage the successor in interest, when informed of the requisite procedures,
had complied with the deadlines, but that as a non-staff member herself
and as a successor in interest to a non-staff member enrollee in the Fund’s
medical plan she could not be presumed to have knowledge of the Fund’s
dispute resolution procedures. Moreover, the Fund’s actions had given her
the impression that no further channels of recourse were available. (Estate of
Mr. “D”, paras. 108-128.)

86. While finding exceptional circumstances in the unusual case of Estate
of Mr. “D”, the Tribunal reiterated the importance of the exhaustion require-
ment of Article V:

“At the same time, the Tribunal recognizes that in view of the importance
of exhaustion of administrative remedies and of adherence to time limits
in legal processes, such requirements should not be lightly dispensed with
and ‘exceptional circumstances’ should not easily be found.”

(Estate of Mr. "D”, para. 104.) (See also Ms. “Y” (No. 2), para. 37 and note
21, confirming that failure of notice does not ordinarily excuse failure to
exhaust channels of administrative review.)

87. Itis against this background that the Tribunal is called upon to assess
whether Ms. “J”’s challenge to the fairness of her medical separation is prop-
erly before the Tribunal for review in this case. There is no indication in the
record that Applicant has taken any of the steps required for review of the
medical separation pursuant to GAO No. 31, culminating in consideration
by the Grievance Committee. She concedes as much, but faults the Fund for
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not providing notice of the proposed separation pursuant to GAO No. 13,
Annex I, Section 2.02.1. The Fund counters that the provision did not apply
in the circumstances of her case and that, in any event, Ms. “J” could have
contested the separation decision following notice thereof by the Director of
Human Resources.

88. The issue now to be decided is whether, given the statutory require-
ment of Article V and the Tribunal’s jurisprudence, there is any basis for
drawing an exception on the ground, as Applicant suggests, that the deter-
minations on medical separation and disability retirement are procedurally
intertwined, or alternatively whether, as the Fund argues, the claim relating
to medical separation is precluded from Tribunal review because the two
decisions were taken by separate decision makers, were subject to different
channels of review, and only the channel relating to the disability retirement
claim has been exhausted in this case.

89. In the circumstances of this case, the Administrative Tribunal has
some sympathy for Ms. “J”’s contention that, in view of the intersecting
nature of a medical separation claim, a workers’” compensation claim and
a disability pension claim, it was not clear to her that in order to chal-
lenge separation, she was obliged to exhaust her remedies in the Grievance
Committee. Her position is evocative of a recent statement of the Fund’s
Ombudsperson:

“The current jumble of GAOs (some out of date), Staff Bulletins and
Administrative Circulars, as well as other documents of limited circula-
tion, means that it is often difficult for staff members to know the rules and
to determine that they have been treated fairly. An example would be try-
ing to access the policies relating to dealing with disability. This involves
consulting a variety of documents about medical benefits, leave, workers’
compensation, definition of disability, disability retirement, involuntary
separation procedures, and separation benefits, among others. There is
no single source for a manager or staff member to go to for information
on how to deal with a disability situation. This dispersion of information
also reflects a dispersion of responsibility, which means that managers
and staff may end up dealing with different authorities, with sometimes
differing interpretations of the rules and their inter-relationships.”

(Twenty-third Annual Report of the Ombudsperson, October 1, 2001-
September 30, 2002 (March 5, 2003), pp. 6-7.) The fact remains that Ms. “J”
did not attempt to exhaust her remedies in the Grievance Committee. More-
over, and in any event, it is difficult to see what material interest Ms. “]” has
in challenging at this stage the separation procedures and their issue, in
view of the fact that separation has been effected and that she unreservedly
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accepted its financial benefits. Accordingly, the Administrative Tribunal
will confine its consideration of the Applicant’s claims to her challenge to
the decision of the SRP Administration Committee to deny her application
for disability retirement.

The Administrative Tribunal’s Standard of Review

90. The Amicus Curiae Brief of the Staff Association Committee draws
attention to the important issue of the Administrative Tribunal’s standard
of review in this case. That standard is governed by the second sentence of
Article III of the Statute of the Administrative Tribunal, which provides:

“In deciding on an application, the Tribunal shall apply the internal law
of the Fund, including generally recognized principles of international
administrative law concerning judicial review of administrative acts.”

This case requires the Tribunal to elaborate that standard in the context of
review of the denial by the Administration Committee of the Staff Retire-
ment Plan of a request for disability retirement.

1. Standard of Review Distinguished from Channels of Review

91. At the outset, it is necessary to dispel some points of confusion that
have clouded the interchange among the parties and the Amicus Curiae with
respect to the issue of the Administrative Tribunal’s standard of review. The
first matter is the effect of GAO No. 31.

92. GAO No. 31 is the constitutive instrument of the Fund’s Grievance
Committee and, as such, it provides, at Section 5,% the standard of review to
be applied by the Grievance Committee in reviewing employment disputes
that come within its jurisdiction. It does not, however, govern the standard
of review applied by the Administrative Tribunal. That is true irrespective
of whether the administrative act challenged in the Tribunal is one that

2GAO No. 31, Rev. 3 (November 1, 1995), Section 5 provides:
“Section 5. Standard of Review

5.01 Non-Discretionary Decisions. The Grievance Committee shall review each non-
discretionary decision challenged by the grievant and shall determine whether the
challenged decision was consistent with and taken in accordance with applicable Fund
rules and regulations.

5.02 Review of Discretionary Decisions. When a grievant challenges a decision made in
the exercise of discretionary authority, the Committee shall uphold the challenge only
if it finds that the decision was arbitrary, capricious, or discriminatory, or was proce-
durally defective in a manner that substantially affected the outcome.”
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has emerged from the channel of review provided by the Grievance Com-
mittee or from another channel of review, for example, as in this case, the
Administration Committee of the Staff Retirement Plan. While the parties
and the Amicus Curiae all agree that the relevant provision is Article III of
the Tribunal’s Statute, the discussion in the pleadings suggests some confu-
sion as to whether the GAO No. 31 standard of review affects the Tribunal’s
standard of review in some way. It does not.

93. The second point requiring clarification is the distinction between
a) the Administrative Tribunal’s standard of review, described by Article
III as relating to “...judicial review of administrative acts,” and b) the
Tribunal’s authority to make findings of fact as well as conclusions of law,
sometimes called de novo review. While the first authority defines the rela-
tionship between the Tribunal and the underlying administrative act being
contested therein, the latter authority defines the relationship between the
Tribunal and the channel of administrative review. Respondent asserts that
this second authority is known as the “scope of review” (as distinguished
from the “standard of review”) and therefore takes issue with the sugges-
tion of Amicus Curiae that the Tribunal should apply a “de novo standard of
review” in this case.

94. The need for clarification here is partially semantic and partially
substantive. First, it may be observed that the terms “standard of review”
and “scope of review” are often used synonymously. Indeed, the published
Commentary on the Statute, in discussing the second sentence of Article III,
speaks at one point of “standards of review,” asserting that “the standards
of review applied by the tribunal should not go beyond those applied by
other tribunals,” and later, in commenting on the Tribunal’s competence
to review regulatory decisions, notes that “the scope of that review is quite
narrow.” (Report of the Executive Board, pp. 17, 19.) Therefore, the discus-
sion herein will not adopt the semantic distinction advocated by the Fund.
However, for convenience and clarity, the term “standard of review” will be
used whenever referring to the relationship between the Tribunal and the
contested administrative act. Defining the standard of review in this case is
the primary focus of this section of the Tribunal’s Judgment.

95. In defining the standard of review, it is nonetheless important to
clarify its operation within the context of the Tribunal’s relationship to the
channels of administrative review. The authority of the Administrative Tri-
bunal to make both findings of fact and conclusions of law, and therefore to
review de novo the legality of an administrative act of the Fund, stems from
the Tribunal’s unique role as the sole judicial actor within the Fund’s dispute
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resolution system.?! In Mr. M. D’Aoust, Applicant v. International Monetary
Fund, Respondent, IMFAT Judgment No. 1996-1 (April 2, 1996), para. 17, the
Tribunal rejected the view that it “. .. functions as an appellate body from
the Grievance Committee,” observing that “. . . the Tribunal’s competence is
not limited as it would be if it were a court of appeal; e.g., it makes findings
of fact as well as holdings of law.” Later, in Mr. “V”, Applicant v. International
Monetary Fund, Respondent, IMFAT Judgment No. 1999-2 (August 13, 1999),
the Tribunal further held that “[a]s the Tribunal makes its own independent
findings of fact and holdings of law, it is not bound by the reasoning or
recommendation of the Grievance Committee,” (para. 129) noting that, vis-
a-vis the Grievance Committee, “. . . the Tribunal decides each case de novo.
.. " (para. 130).%2

96. At the same time, while the Administrative Tribunal’s review author-
ity fully penetrates the layer of administrative review provided by the
Grievance Committee, the Tribunal, in making its findings and conclusions,
draws upon the record assembled through the review procedures. The Tri-
bunal has held that it is “. .. authorized to weigh the record generated by
the Grievance Committee as an element of the evidence before it,” (D’Aoust,
para. 17) and has commented on the utility of the administrative review
process in creating a record for the Administrative Tribunal’s review of the
challenged act. (See, e.g., Ms. “Y”, para. 42; Estate of Mr. “D”, paras. 66—68.)

97. As explained by the Tribunal in D’Aoust, the reason that a decision
of the Grievance Committee is not itself subject to review by the Adminis-
trative Tribunal is that it does not constitute an “administrative act” of the
Fund under Article II of the Statute. Rather, the Grievance Committee is
empowered only to make recommendations to the Managing Director, who
is charged with taking the final administrative decision. 2> (D’Aoust, para.

21See generally Report of the External Panel, “Review of the International Monetary Fund’s
Dispute Resolution System” (November 27, 2001).

22The Tribunal’s authority in this regard includes the power to decide independently of the
Grievance Committee whether an applicant has satisfied administrative review procedures
antecedent to Grievance Committee review, thereby determining whether the applicant has
met the exhaustion requirement of Article V of the Tribunal’s Statute. (Estate of Mr. “D”, paras.
85-94.)

2See GAO No. 31, Rev. 3 (November 1, 1995), Section 1:

“Section 1. Purpose

The purpose of this Order, in accordance with Rule N-15, is (1) to establish a Grievance
Committee to hear cases within its jurisdiction and to make recommendations to the
Managing Director in order to facilitate the fair and expeditious resolution of disputes,
and (2) to establish procedures for the hearing of cases.”
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17.) Accordingly, there is no “standard of review” that applies as between the
Tribunal and the Grievance Committee.

98. A distinguishing feature of the problem posed in the present case is
that, unlike the Grievance Committee, the Administration Committee of the
Staff Retirement Plan plays a dual role within the dispute resolution system.
It is responsible for taking the administrative act that may be contested in
the Administrative Tribunal and it also supplies what is deemed a channel
of review for purposes of the exhaustion of remedies requirement of Article
V of the Tribunal’s Statute when, pursuant to Article VIII of its Rules of Pro-
cedure, it reconsiders its own decision.?* Accordingly, while a decision of the
Grievance Committee will not be subject to direct review by the Administra-
tive Tribunal, a decision of the SRP Administration Committee necessarily
will be. The question now to be considered is the standard of review to apply
when the Tribunal considers a challenge to the legality of a decision of the
SRP Administration Committee to deny a request for disability retirement.

2. The IMFAT’s Standard of Review

99. The standard of review, understood as describing the relationship
between the Administrative Tribunal and the decision maker responsible
for the contested decision, represents the degree of deference accorded by
the Tribunal to the decision maker’s judgment. The standard of review is
designed to set limits on the improper exercise of power and represents a
legal presumption about where the risk of an erroneous judgment should lie.
The degree of deference—or depth of scrutiny—may vary according to the
nature of the decision under review, the grounds upon which it is contested,
and the authority or expertise that has been vested in the original decision
maker.

100. The essence of the controversy over the standard of review in this
case, argued principally between Amicus Curiae and Respondent, is that
while Respondent in its pleadings emphasizes an “arbitrary or capricious”

2In this regard, it may be considered that the “standard of review” applied by the Admin-
istration Committee in reviewing its own decisions is supplied by Rule VIII of its Rules of
Procedure. Paragraph 2 of that Rule provides in pertinent part:
“2....
The Committee shall not, however, review a Decision so as to affect adversely any
action taken or recommended therein, except in cases of:
a) misrepresentation of a material fact;
b) the availability of material evidence not previously before the Committee; or
¢) a disputed claim between two or more persons claiming any rights or benefits
under the Plan.”
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standard of review as applied to individual decisions taken in the exercise
of managerial discretion,?> Amicus Curiae contends that the Administration
Committee’s decision on disability retirement deserves a deeper level of
scrutiny by the Administrative Tribunal. Respondent characterizes the deci-
sion under review as “quintessentially a discretionary judgment,” suggest-
ing a high measure of deference. Amicus Curiae, by contrast, contends that
the decision lends itself to a greater depth of review by the Tribunal because
a) interpretation and application of the Staff Retirement Plan involves legal
questions, and b) the Administration Committee’s proceedings did not
include credibility determinations based on oral testimony and therefore
there is “no need to grant deference to the fact finder. [footnote omitted]”

101. Applicant, for her part, suggests that the Tribunal’s standard of
review may be differentiated with respect to review for substantive vs. pro-
cedural error:

“International Administrative Law clearly recognizes such principles as
‘abuse of power’, ‘détournement de pouvoir’ (misuse of power) and more
generally error, violation of contract, etc. Those concepts may more art-
fully be applied to a substantive violation of the rule laid down in the Retire-
ment Plan.

... The concepts of ‘arbitrary, capricious, abuse of discretion” etc. may
more properly apply to wviolations of procedural due process. Applicant has
argued both a substantive violation of her rights under the Retirement
Plan, i.e. a failure to apply the rule in the Plan, and the failure of the
Respondent to observe procedural due process, particularly with regard
to the process employed.”

(Emphasis in original.)

ZRespondent in its Answer asserts that “[t]he issue that the Tribunal is being asked to
decide is whether or not the decision by the Committee should be quashed because it was arbi-
trary, capricious or procedurally defective,” later adding that “[t]he decision of the Committee
was in no way arbitrary or capricious and there is therefore no basis for disturbing it.” Respon-
dent does, however, advert to additional bases for scrutiny by contending that Applicant has
provided “no legal or factual basis” to support her request that the decision be set aside and
that the SRP Administration Committee properly applied the criteria for disability retirement
under the Plan. In its Response to the Amicus Curiae Brief, the Fund defends the applicabil-
ity of the “arbitrary or capricious” standard of review on the ground that the decision under
review is a discretionary one, while at the same time citing the full standard as given by the
Commentary, noting that “ .. one of the cardinal principles of international administrative
law is applicable here: that is, tribunals should accord deference to managerial discretion,
absent a showing that the decision under review is arbitrary, capricious, discriminatory,
improperly motivated, based on an error of law or fact, or procedurally defective.”
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3. Legislative History and IMFAT Jurisprudence

102. In resolving the question of the appropriate standard of review in
a given case, the Administrative Tribunal looks to the following sources:
a) the text of Article IIl, requiring that it apply “. .. generally recognized
principles of international administrative law concerning judicial review
of administrative acts,” b) the published Commentary on the Statute, i.e.
the Report of the Executive Board proposing the Statute’s adoption, c) the
jurisprudence of the IMFAT, and d) the jurisprudence of other international
administrative tribunals.

103. The legislative history of the applicable Statutory provision, as
reflected in the published Commentary on the Statute, emphasizes the
Tribunal’s role in reviewing the Fund’s exercise of discretionary authority
and distinguishes between judicial review of regulatory vs. individual deci-
sions of the Fund. The Commentary also adverts expressly to the standards
of review applied by other international administrative tribunals in like
situations.

104. In pertinent part, the Commentary provides as follows:

“The second sentence of this Article calls upon the tribunal to adhere to
and apply generally recognized principles for judicial review of adminis-
trative acts. These principles have been extensively elaborated in the case
law of both international administrative tribunals and domestic judicial
systems, particularly with respect to review of decisions taken under dis-
cretionary powers.

The reference to recognized principles of international administrative law
is intended to limit the powers of the tribunal by making clear that the
standards of review applied by the tribunal should not go beyond those
applied by other tribunals, and that the tribunal is expected to recognize
the limitations observed by other administrative tribunals of international
organizations in reviewing the exercise of discretionary authority by the
decision-making organs of the Fund. In other words, the fact that the tri-
bunal has been given competence to review employment-related decisions
by the Fund would not mean that it had greater latitude in the exercise of
that power than that exercised by other administrative tribunals. In par-
ticular, the tribunals have reaffirmed, in a variety of contexts, that they
will not substitute their judgment for that of the competent organs and
will respect the broad, although not unlimited, power of the organization
to amend the terms and conditions of employment.

This limitation on the tribunal’s power to review regulatory decisions
underscores the basic premise that the creation of an administrative tribu-
nal to resolve employment-related disputes would not alter the employment
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relationship as such between the Fund and its staff—that is, apart from the
avenue of recourse it provides, it neither expands nor derogates from the
rights and obligations found in the internal law of the organization.

As applied to the review of regulatory decisions, the case law of adminis-
trative tribunals in general demonstrates that although there exists a com-
petence to review regulatory decisions, the scope of that review is quite
narrow. There are broad and well-recognized principles protecting the
exercise of authority by the decision-making organs of an institution from
interference by a judicial body. The Fund tribunal would have to respect
those principles in reviewing the legality of regulatory decisions.

Likewise, with respect to review of individual decisions involving the
exercise of managerial discretion, the case law has emphasized that dis-
cretionary decisions cannot be overturned unless they are shown to be
arbitrary, capricious, discriminatory, improperly motivated, based on an
error of law or fact, or carried out in violation of fair and reasonable
procedures. [footnote omitted] This principle is particularly significant
with respect to decisions which involve an assessment of an employee’s
qualifications and abilities, such as promotion decisions and dismissals
for unsatisfactory performance. In this regard, administrative tribunals
have emphasized that the determination of the adequacy of professional
qualifications is a managerial, and not a judicial, responsibility. [footnote
omitted]”

(Report of the Executive Board, pp. 17, 19.)

105. The IMFAT’s jurisprudence has confirmed many of the principles
articulated in the Statutory Commentary. Hence, in a variety of contexts,
the Administrative Tribunal, in discharging its responsibility to review
the lawfulness of challenged administrative acts, has acknowledged, and
deferred to, the exercise of the managerial discretion of the Fund. (See, e.g,
Mr. “R”, Applicant v. International Monetary Fund, Respondent, IMFAT Judg-
ment No. 2002-1 (March 5, 2002), para 65: “The management of the Fund nec-
essarily enjoys a managerial and administrative discretion which is subject
only to limited review by this Tribunal.”) This deference is at its height when
the Tribunal reviews regulatory decisions (as contrasted with individual
decisions), especially policy decisions taken by the Fund’s Executive Board.
See, e.g, Ms. “G”, Applicant and Mr. “H”, Intervenor v. International Monetary
Fund, Respondent, IMFAT Judgment No. 2002-3 (December 18, 2002), para. 80
(reviewing Executive Board’s decision on expatriate benefits). See also Ms.
“Y” (No. 2), paras. 42-52 (implementation of ad hoc discrimination review
procedure was a proper exercise of Fund’s discretionary authority).
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106. In cases involving the review of individual decisions taken in the
exercise of managerial discretion, the Administrative Tribunal consistently
has invoked the standard set forth in the Commentary as follows:

“. .. with respect to review of individual decisions involving the exercise
of managerial discretion, the case law has emphasized that discretionary
decisions cannot be overturned unless they are shown to be arbitrary,
capricious, discriminatory, improperly motivated, based on an error of law
or fact, or carried out in violation of fair and reasonable procedures.”

(Report of the Executive Board, p. 19.) See, e.g.,, Mr. “R”, para. 32; Ms. “Y” (No.
2), para. 53. It is this standard of review that Respondent urges the Tribunal
to apply in the present case.

107. It is essential to note that the standard articulated in the Commen-
tary for review of individual decisions involving managerial discretion
comprehends a number of different factors.?® Hence, its operation in a par-
ticular case may emphasize one factor over others or it may involve multiple
factors, depending upon such variables as the nature of the contested deci-
sion and the grounds on which the applicant seeks that it be impugned. The
case of Ms. “C”, Applicant v. International Monetary Fund, Respondent, IMFAT
Judgment No. 1997-1 (August 22, 1997), illustrates the multiplicity of factors
that make up the standard of review for individual decisions taken in the
exercise of managerial discretion; some of these factors contemplate stricter
scrutiny on the part of the Administrative Tribunal than do others.

108. In Ms. “C”, the applicant challenged the Fund’s decision not to con-
vert her appointment from fixed-term to regular staff. The Tribunal first
considered whether the non-conversion decision represented an error of law,
i.e. whether it was “. . . unlawful because it was retaliatory and in violation
of principles of law ...” (para. 21), based upon the applicant’s contention
that the decision was taken in retaliation for complaints she had made of
alleged sexual harassment. The Tribunal concluded on the evidence that the
decision was not so motivated. (Paras. 28, 41.) The Tribunal next considered
whether the performance-based decision not to convert Ms. “C”’s appoint-
ment represented an abuse of discretion and held that it did not. Noting
evidence in the record of performance deficiencies, the Tribunal deferred

26Accordingly, the Tribunal’s standard for review of discretionary decisions, as elabo-
rated in the Statutory Commentary, appears to have greater breadth than that granted to the
Grievance Committee by GAO No. 31, Section 5.02. It has been suggested that the Grievance
Committee’s standard of review should be aligned with that applied by the Administrative
Tribunal. See Report of the External Panel, “Review of the International Monetary Fund’s Dis-
pute Resolution System” (November 27, 2001), p. 48.
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to management’s assessment? that Ms. “C” had not met the standard of
performance required for conversion of her appointment to regular staff.
(Paras. 36, 38, 41.) Finally, the Tribunal considered whether the decision had
been taken consistent with fair and reasonable procedures. The Tribunal
concluded that procedural irregularities had indeed marked the process of
the assessment of Ms. “C”’s performance, and, on that basis, awarded the
applicant partial compensation. (Paras. 41-44.)

109. When the Tribunal reviews an administrative act of the Fund to
determine if the decision taken has been “arbitrary or capricious,” i.e. the
component of the standard of review that Respondent emphasizes for appli-
cation in this case, it applies its least rigorous level of scrutiny. As the Tri-
bunal observed in Ms. “Y” (No. 2), “[tlhe IMFAT and other international
administrative tribunals have recognized that an important element of the
lawful exercise of discretionary authority with respect to individual admin-
istrative acts is that conclusions must not be arbitrary or capricious, but
rather must be reasonably supported by evidence.” (Para. 63.) Similarly, in
Mr. “V”, the Tribunal concluded that it was a “reasonable act of manage-
rial discretion” for the Fund to classify a particular report and limit its
distribution, on the basis that the Fund had “explained and documented
its rationale” for limiting circulation of the report to a particular group of
individuals. (Para. 96.)

4. The Nature of the Decision-Making Process Under Review

110. The IMFAT’s jurisprudence also suggests that an important factor
in determining the standard of review may be the nature of the underly-
ing decision-making process that is subject to the Tribunal’s review. In Ms.
“Y” (No. 2), after concluding that it was within the Fund’s discretionary
authority to fashion an alternative dispute resolution mechanism to serve
the needs of the Fund and its staff, the Tribunal held that the conduct of
that alternative process, as applied in individual cases, was itself subject to
review for abuse of discretion. (Para. 53.) In so holding, the Tribunal under-
scored the limited measure of its review of the informal discrimination
review process, which “. . . by definition and design [was] intended to offer

%See Statutory Commentary:
“This principle is particularly significant with respect to decisions which involve an
assessment of an employee’s qualifications and abilities, such as promotion decisions
and dismissals for unsatisfactory performance. In this regard, administrative tribunals
have emphasized that the determination of the adequacy of professional qualifications
is a managerial, and not a judicial, responsibility.”
(Report of the Executive Board, p. 19.)
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a mechanism for resolution of claims distinct from those afforded by legal
proceedings” (para. 49):

“It may be noted as well that the degree of the Tribunal’s review is nec-
essarily dictated by the nature of the process being reviewed. Here, in
the case of review of the application of an alternative dispute resolution
procedure, the depth of the Tribunal’s review is governed not only by
its deference to those decision-makers competent to take the decision,
but also by the fact that the applicable procedures were quite informal
and did not provide for any contemporaneous record of proceedings.
Therefore, the measure of the review undertaken by this Tribunal in
considering the fairness of the DRE process as applied in the case of
Ms. “Y” is clearly distinguishable from the type of review that would
be entertained, for example, by an appellate court reviewing trial court
proceedings for error.”

(Para. 65.)

111. Respondent characterizes the decision of the SRP Administration
Committee under review in this case as “quintessentially a discretionary
judgment.” The Fund emphasizes that “. ..the Committee is required to
exercise its considerable discretionary judgment in applying the criteria set
out in the Plan to the facts and circumstances of the case.” Thus, it must
“...1inquire into the circumstances and make an[ ] assessment as to whether
a condition exists, whether it is reasonable to expect an employee to perform
certain functions, or whether a disability is likely to be permanent or not.”
(Emphasis in original.) On this basis, the Fund asserts that the standard of
review that should be applied to this case is that applied to review of indi-
vidual decisions taken in the exercise of managerial discretion.

112. The question is whether the process undertaken by the SRP Admin-
istration Committee in taking a decision on an application for disability
retirement is properly characterized as an act of managerial discretion or as
something different. In the view of the Administrative Tribunal, the process
of construing the applicable terms of the Staff Retirement Plan and applying
them to the facts of a particular case to determine the applicant’s entitle-
ment or not to the requested benefit more closely resembles a judicial act
than one typically taken pursuant to managerial authority. It is difficult to
equate a decision of the Administration Committee of the Staff Retirement
Plan on eligibility for disability retirement with, for example, the transfer of
a staff member, Ms. “C”, para. 16, the classification of a confidential report,
Mr. “V”, para. 96, or a decision on classification and grading which calls for
the exercise of judgment in the appreciation of a number of factors, D’Aoust,
para. 25.
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113. A second respect in which a decision arising from the SRP Admin-
istration Committee is to be distinguished from an administrative act taken
in the exercise of managerial discretion is that the channel of review appli-
cable to such decisions does not involve review by the Managing Director.
Individual decisions taken under the Staff Retirement Plan are exclusively
vested in the Administration Committee, subject only to direct appeal (fol-
lowing reconsideration by the Committee) to the Administrative Tribunal.
Accordingly, SRP Section 7.2 provides:

“7.2 Administration Committee

(b) ... Except as may be herein otherwise expressly provided, the Admin-
istration Committee shall have the exclusive right to interpret the Plan; to
determine whether any person is or was a staff member, participant, or
retired participant; to direct the employer to make disbursements from
the Retirement Fund in payment of benefits under the Plan; to determine
whether any person has a right to any benefit hereunder and, if so, the
amount thereof; and to determine any question arising hereunder in con-
nection with the administration of the Plan or its application to any person
claiming any rights or benefits hereunder, and its decision or action in
respect thereof shall be conclusive and binding upon all persons inter-
ested, subject to appeal in accordance with the procedures of the Admin-
istrative Tribunal . . . "8

114. In Mr. “P” (No. 2), Applicant v. International Monetary Fund, Respon-
dent, IMFAT Judgment No. 2001-2 (November 20, 2001),° the IMFAT had the
opportunity to explore the nature of this appeal process. While not address-
ing explicitly the matter of the standard of review to be applied when a deci-
sion of the SRP Administration Committee is contested in the Administrative

A parallel provision of the SRP vests the Pension Committee with a policy-making
authority, subject also to direct appeal to the Administrative Tribunal:

“7.1 Pension Committee

(d) The Pension Committee shall have authority to make and establish such rules,
policies, and procedures for the overall administration and functioning of the Plan,
and the collection, investment, management, safekeeping, and disbursement of the
Retirement Fund as shall not be contrary to the provision hereof. All such rules,
policies, and procedures shall be binding upon the Employer, participants, retired
participants, and all other persons having any interest in the Plan or the Retirement
Fund, subject to appeal in accordance with the procedures of the Administrative
Tribunal.”

2Mr. “P” (No. 2) is the only other case arising from a decision of the SRP Administration

Committee that has been reviewed on the merits by the IMFAT.
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Tribunal, it recognized the unique nature of the appellate authority arising
from Section 7.2 of the Plan and Article II*° of the Tribunal’s Statute:

“The significance of the Tribunal’s appellate authority is illustrated by the
present case. Absent it, the Applicant and the Intervenor could find them-
selves without third party remedy.”

(Para. 141.)

115. In Mr. “P” (No. 2), the Tribunal considered a case arising under SRP
Section 11.3 (and Rules thereunder) regarding the giving effect under the
Plan to certain domestic relations orders. Respondent framed the question
in that case as . . . whether the Committee acted properly and in accor-
dance with the [applicable] Rules in deciding to place into escrow a por-
tion of Applicant’s pension benefits.” (Para. 119.) The Tribunal echoed this
formulation:

“The challenge to the legality of the individual decision may be stated as
follows: Did the Administration Committee properly apply SRP Section
11.3 and the Rules thereunder in the circumstances of the case?”

(Para. 132.) Significantly, the Tribunal reviewed the “soundness” (para. 144)
of that decision and concluded that although the decision of the Committee
was “understandable,” it was “in error and must be rescinded.” (Para. 145).

116. The standard of review applied by the Tribunal in Mr. “P” (No. 2),
leading to the conclusion that the decision of the SRP Administration Com-
mittee was in error and therefore had to be rescinded, may be sharply distin-
guished from the Tribunal’s decision, for example, in Ms. “G” in which the
Tribunal made clear that it was not ratifying the correctness of the Fund’s
policy decision:

“In the view of the Tribunal, the Fund’s choice of a visa criterion for alloca-
tion of expatriate benefits is reasonable. The procedure of selecting it was
not arbitrary but deliberate. The substance of the Fund’s choice is rational
and defensible. So, perhaps even more so, was its earlier selection of the
nationality criterion. But if in the exercise of its undoubted legislative
authority and managerial discretion the Executive Board chooses a visa

30Article IT 1(b) provides:
“ARTICLE 11

1. The Tribunal shall be competent to pass judgment upon any application:

b. by an enrollee in, or beneficiary under, any retirement or other benefit plan
maintained by the Fund as employer challenging the legality of an administra-
tive act concerning or arising under any such plan which adversely affects the
applicant.”
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policy . . ., these decisions in the exercise of its managerial authority can-
not be overridden by this Tribunal when they are rationally related to the
mission and objectives of the Fund. .. .”

(Para. 80.) Equally, the standard of review applied in Mr. “P” (No. 2) may be
differentiated from the Tribunal’s review, for abuse of discretion, of the indi-
vidual decision taken under the ad hoc discrimination review procedure in
Ms. “Y” (No. 2). (Para. 65.)

117. In conclusion, two factors differentiate a decision of the SRP Admin-
istration Committee on a request for disability retirement from an act of
managerial discretion. First, functionally, the decision may be regarded as
“quasi-judicial,” requiring the decision maker, i.e. the SRP Administration
Committee, to construe the requirements of the applicable provision of the
pension Plan and to apply the Plan’s terms to the facts of a particular case.
Second, the decision is made by an entity, i.e. the SRP Administration Com-
mittee, that is vested with the authority to take such decisions on behalf of
the Plan without review by the Managing Director. Instead, they are subject
to direct appeal (following a decision on reconsideration by the Committee)
to the Administrative Tribunal.

5. International Administrative Jurisprudence

118. The distinctions identified above, i.e. quasi-judicial decision making
and special appellate authority, have been noted as well by international
administrative tribunals and commentators with regard to review of both
disciplinary decisions and decisions under a staff retirement plan. These
precedents will be discussed below.

119. To be addressed first, however, is Respondent’s contention that
“...the determination of disability eligibility is a discretionary matter is
a well-recognized principle of international administrative tribunal law.”
Respondent cites for this proposition In re Duran, ILOAT Judgment No. 375
(1979), as follows:

“The question whether a staff member is incapacitated from work is in
a case of this sort a matter of judgment. The Tribunal will not substitute
its judgment for that of the Director [of the Joint Medical Service] or the
expert Advisors on whom he relies: it will intervene only if on the evi-
dence the judgment appears to it to be wholly unreasonable or based on
clearly mistaken conclusions.”

(Para. 12.)

120. In Duran, the applicant contested, on the basis of her medical status,
the decision to terminate her sick leave and transfer her to an overseas post.
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A close reading of Duran reveals that the International Labour Organisation
Administrative Tribunal (“ILOAT”) did not simply defer to the judgment
of the medical Director, but rather engaged in a detailed review of the evi-
dence, positing the question as whether “. .. on the whole of the material
known to the Director . . . it was reasonable for him, first to terminate the
complainant’s sick leave and, secondly, to assign her to Brasilia.” (Para.
13.) In particular, the ILOAT explored the question of whether the medical
Director should have rescinded or modified his decision in light of the rec-
ommendation of the Board of Inquiry which, after considering additional
evidence, had concluded that the sick leave should be continued. Reviewing
the character of the medical evidence at issue, the ILOAT concluded, in view
of the lack of clear evidence to the contrary, that it was not unreasonable
for the Director to decide that the applicant’s incapacitation had not been
established. (Para. 16.)

121. It has been observed, most often in the context of review of disci-
plinary decisions, that decisions of an international organization that may
appear to be discretionary in character may, in fact, involve quasi-judicial
decision making. In such cases, the administrative tribunal’s standard of
review may be heightened accordingly:

“. .. Quasi-judicial powers

There is a very exceptional category of power which may be described as
a quasi-judicial power and which administrative authorities may exercise
under their internal law. These powers, although apparently framed in
terms of discretionary criteria, are regarded by tribunals as subject to total
judicial control unlike discretionary powers. The tribunal can examine the
decision taken by the administrative authority de novo in order to establish
whether the decision was one which the tribunal would have itself taken,
had it been called upon to take the initial decision taken by the adminis-
trative authority. Thus, it acts rather as a court of appeal than as a court
of review.

... There is evidence that most tribunals regard the power to take disciplin-
ary measures as being subject to total judicial control.[footnote omitted]”

C.E. Amerasinghe, The Law of the International Civil Service (1994), Vol. I,
p- 267.

122. In Kiwanuka v. Secretary General of the United Nations, UNAT Judge-
ment No. 941 (1999), the United Nations Administrative Tribunal similarly
recognized that while a challenged decision may involve the exercise of
discretion, that discretion may be of a quasi-judicial character. In such cases,
the depth of the Tribunal’s review process is affected accordingly:
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“IV. Clearly the Tribunal takes the view that the imposition of disciplinary
sanctions involves the exercise of a discretionary power by the Adminis-
tration. It further recognizes that, unlike other discretionary powers, such
as transferring and terminating services, it is also a special exercise of
quasi-judicial power. For these reasons the process of review exercised by
the Tribunal is of a particular nature. . . .”

123. With respect to the review of disciplinary decisions, the UNAT in
Kiwanuka has described its review process as follows:

“III. . . . In reviewing this kind of quasi-judicial decision and in keeping
with the relevant general principles of law, in disciplinary cases the Tri-
bunal generally examines (i) whether the facts on which the disciplinary
measures were based have been established; (ii) whether the established
facts legally amount to misconduct or serious misconduct; (iii) whether
there has been any substantive irregularity (e.g. omission of facts or con-
sideration of irrelevant facts); (iv) whether there has been any procedural
irregularity; (v) whether there was an improper motive or abuse of pur-
pose; (vi) whether the sanction is legal; (vii) whether the sanction imposed
was disproportionate to the offence; (viii) and, as in the case of discretion-
ary powers in general, whether there has been arbitrariness. . . .

V. In regard to (i) in paragraph III above, the Tribunal makes a judgement
based on its examination of the facts. In regard to (ii) in paragraph III
above, the Tribunal judges whether the characterization of misconduct
or serious misconduct is, in its opinion, appropriate, which is a matter of
law.”

124. Such heightened scrutiny on the part of an international administra-
tive tribunal is not, however, limited to cases involving review of disciplin-
ary sanctions. Accordingly, it has been observed:

“...Some discretionary powers amount in fact to the exercise of a quasi-
judicial function by the administration, as is typically the case of the adop-
tion of disciplinary measures. The standard of review generally becomes
more strict in this connection. . . .

... In some matters the WBAT has been given a special appellate jurisdic-
tion, which must be distinguished from the role of the Appeals Commit-
tee and from its own exercise of review of managerial discretion. This
jurisdiction is both exceptional and broader than the review of managerial
discretion. Appellate jurisdiction applies in respect of the decisions of
the Pension Benefits Administration Committee where appeals are made
directly to the Tribunal as there are no other internal remedies available
in the Bank.[footnote omitted] In this context, the Tribunal examines the
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same elements as in the case of quasi-judicial review, but also undertakes
the broader examination of whether the conditions required by the Staff
Retirement Plan for granting the benefits were met, and whether the PBAC
has correctly interpreted the applicable law.”

Francisco Orrego Vicuiia, “The review of managerial discretion by interna-
tional administrative tribunals: comments in the light of the practice of the
World Bank Administrative Tribunal,” (Unpublished paper presented at 20t
Anniversary Conference of the World Bank Administrative Tribunal (Paris,
May 2000), pp. 3—4.)

125. Finally, the World Bank Administrative Tribunal (“WBAT”), of which
Professor Orrego Vicufa is currently President, supplies the most closely
analogous jurisprudence to the problem presented in the instant case. The
WBAT, reviewing decisions of the Bank’s Pension Benefits Administration
Committee (“PBAC”) on applications for disability retirement, has recog-
nized the distinctive nature of this review, expressly distinguishing the
“special appellate jurisdiction” established by the terms of the Bank’s pension
plan from the Tribunal’s ordinary review of acts of managerial discretion:

“28. In this case the Applicant has, pursuant to Section 10.2 (f) of the Staff
Retirement Plan (SRP), appealed from a decision of the Pension Benefits
Administration Committee (PBAC) denying his request for a disability
pension.

29. The scope of the review undertaken by the Tribunal varies according to
the nature of the case before it. Thus, in matters that fall exclusively within
the discretion of the Respondent, the function of the Tribunal is limited to
examining whether those decisions are arbitrary, discriminatory, improp-
erly motivated, based on error of fact, carried out in violation of a fair and
reasonable procedure or otherwise tainted by an abuse of power (Saberi,
Decision No. 5 [1981], para. 24; Suntharalingam, Decision No. 6 [1981], para.
27; Thompson, Decision No. 30 [1986], para. 24; Bertrand, Decision No. 81
[1989], para. 15). In other matters, such as disciplinary measures, however,
the jurisdiction of the Tribunal is broader in that it may review the merits
of the Respondent’s decision. As stated in prior decisions in this respect,
‘the Tribunal is not confined to a limited control of abuse of power as if it
were purely a matter of executive discretion and. . . it may exercise broader
powers of review in relation to both facts and law’ (Carew, Decision No. 142
[1995], para. 32; Planthara, Decision No. 143 [1995], para. 24). This is also the
case when the Tribunal is invited to intervene under a special appellate
jurisdiction established in the Rules of the Bank.

30. Under the Staff Retirement Plan, Section 10.2 (f), the decision of the
PBAC is final, but it is subject to appeal to the Tribunal. No other internal
remedies are available in the Bank. The appeal is made directly to the
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Tribunal. The determination made by the PBAC in this case, denying the
request for a disability pension, cannot be regarded purely as a matter of
executive discretion . . . ”

John Courtney (No. 2) v. International Bank for Reconstruction and Development,
WBAT Decision No. 153 (1996), paras. 28-30. The WBAT has described its
review process in such cases as follows:

“... Accordingly, the Tribunal may examine (i) the existence of the facts,
(ii) whether the conditions required by the Staff Retirement Plan for grant-
ing the benefits requested were met or not, (iii) whether the PBAC in tak-
ing the decision appealed has correctly interpreted the applicable law, and
(iv) whether the requirements of due process have been observed.”

(Id., para. 30.)

126. While in Courtney (No. 2), the WBAT upheld the decision of the
Bank’s Pension Benefits Administration Committee to deny an application
for disability retirement, in a subsequent decision, Ahlam Shenouda v. Interna-
tional Bank for Reconstruction and Development, WBAT Decision No. 177 (1997),
the WBAT, applying the identical standard of review (para. 12), concluded
to the contrary that the applicant was entitled to disability retirement. The
WBAT in Shenouda explained its authority to review the merits of the PBAC’s
decision, i.e. to decide whether or not the Committee’s conclusion was sup-
ported by the weight of the evidence. At the same time, it noted that some
weight could be given to the views of the Committee’s Medical Advisor:

“22. The Tribunal has reviewed the same medical information and opin-
ions that were before the PBAC at the time it considered, and then recon-
sidered, the Applicant’s request . . . The Tribunal concludes that the result
reached by the PBAC, which concurred with the Medical Advisor, is con-
trary to the clear weight of the evidence.

23. The Staff Retirement Plan contemplates that the PBAC is to reach a
decision that is warranted by the diagnoses and prognoses of the doctors
who have directly examined and treated the applicant. The Committee is
not to rely solely upon the secondary assessment of the Medical Advisor,
who does not examine the applicant and who, he himself concedes, may
not necessarily be an expert in all of the wide range of illnesses that come
before the PBAC, including fibromyalgia. Yet Section 3.4(a) of the SRP
provides that a staff member ‘shall be retired on a disability pension if one
or more physicians designated by the Committee finds,” that the applicant
was then disabled and likely to remain so. In effect, this prevents the
award of a disability pension whenever the Medical Advisor believes it to
be unwarranted—no matter whether the PBAC disagrees. If it does dis-
agree, the only way such a pension can be awarded is if the PBAC appoints
another physician who reaches the same conclusion as the PBAC.

75



IMF ADMINISTRATIVE TRIBUNAL REPORTS, VOL. IIT

24. But the Tribunal is not so constrained. In sitting on ‘appeal” from the
decision of the PBAC, the Tribunal can—giving some weight to the views
of the Medical Advisor—review independently the written opinions of the
physicians who examined or treated the Applicant, and may conclude that
the great weight of the evidence, or of the medical opinions, supports or
not the claim of a likely permanent disability.”

After reviewing the record in Shenouda, the WBAT overruled the decision of
the PBAC and held that the applicant should be awarded a disability pen-
sion. (Para. 35.)

127. The same result was reached in A v. International Bank for Recon-
struction and Development, WBAT Decision No. 182 (1997), in which the
WBAT decided that, in light of the medical evidence, the conclusions of
the PBAC could not be sustained. (Para. 16). As to the standard of review,
the WBAT in A again reaffirmed the standard enunciated in Courtney (No.
2), observing that “[tlhe power of the Tribunal under Section 10.2(f) [of
the pension plan] is very broad and allows for the examination of all ele-
ments of fact and law as well as of procedural fairness and transparency.”
(Para. 4.)

6. Standard of Review for Disability Retirement Cases

128. In the light of the foregoing exposition, the following standard of
review is to be applied by the Administrative Tribunal in reviewing a deci-
sion by the Administration Committee of the Staff Retirement Plan to deny
a request for disability retirement:

1. Did the SRP Administration Committee correctly interpret the
requirements of SRP Section 4.3 and soundly apply them to the facts of the
case, or was the Committee’s decision based on an error of law or fact?

2. Was the Committee’s decision taken in accordance with fair and
reasonable procedures?

3. Was the Committee’s decision in any respect arbitrary, capricious,
discriminatory or improperly motivated?

Did the Administration Committee Properly Interpret and Apply
SRP Section 4.3?

129. The Administrative Tribunal now will consider whether the Admin-
istration Committee correctly interpreted the requirements of SRP Section
4.3(a) and soundly applied them to the facts of Ms. “J"’s case.

130. SRP Section 4.3(a) provides in its entirety:
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“4.3 Disability Retirement

(a) A participant in contributory service shall be retired on a disability
pension before his normal retirement date on the first day of a calendar
month not less than 30 nor more than 120 days immediately following
receipt by the Administration Committee of written application therefor
by the participant or the Employer; on the condition that the Pension Com-
mittee must find, on the recommendation of the Administration Commit-
tee and the certification of a physician or physicians designated by the
Administration Committee, that:

(i) such participant, while in contributory service, became totally
incapacitated, mentally or physically, for the performance of
any duty with the Employer that he might reasonably be called
upon to perform;

(ii) such incapacity is likely to be permanent; and

(iii) such participant should be retired.”

Hence, the two essential qualifications for disability retirement are that 1)
the applicant is “. . . totally incapacitated, mentally or physically, for the per-
formance of any duty with the Employer that he might reasonably be called
upon to perform,” and 2) the incapacity is “likely to be permanent.” The case
of Ms. “J” requires the Tribunal to interpret and apply SRP Section 4.3(a) in
the circumstance of a staff member who has performed a very specialized
function within the Fund and then suffers a disability that directly impairs
her ability to perform that specialized function.

1. Under the terms of the Plan, is Applicant “. .. totally incapacitated,
mentally or physically, for the performance of any duty with the
Employer that [s]he might reasonably be called upon to perform”?

131. The medical evidence pertaining to Applicant’s condition has been
reviewed in considerable detail above. In addition, with her pleadings in the
Administrative Tribunal, Applicant has included additional medical reports,
i.e. notes of her rheumatologist for the period October 1999-May 2000 and
of her pain specialist for June-July 2000. These notes are consistent with the
opinions expressed in these treating physicians’ letters. They support the
view that, during the covered period, Ms. “]” was engaged in an intensive
regimen of medication and other therapies to alleviate her condition while
continuing to report severe pain in her hands and arms.

132. While it is significant that there exists a divergence of opinion as to
how to characterize Applicant’s medical condition (as well as to the pros-
pects for its rectification), it is undisputed that for years following the initial
injury in September 1999, Ms. “]” has remained unable to use her hands
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and arms in repetitive motion, as is required to perform the functions of a
verbatim reporter. In his final report to the SRP Administration Committee,
the Committee’s Medical Advisor concluded that Ms. “]” “. . . currently lacks
the residual functional capacity to perform, on a sustained basis, intensive
repetitive arm and hand functions.” At the same time, he concluded that
although Ms. “J”’s “.. . hand use is presently impaired, she has the requisite
skills to perform tasks at the same level as her current position [and] does
not permanently lack the residual functional capacity to perform tasks con-
sistent with her education, training and experience.”

133. Accordingly, Respondent has framed the question under the SRP as
whether “ .. Applicant’s level of education and cognitive abilities . . . could
be utilized elsewhere in the Fund without requiring her to use her hands in
repetitive patterns such as would exacerbate her injury.” Respondent con-
cludes that Applicant’s skills could be used in the Fund, with a reasonable
amount of additional training and accommodation, and that therefore her
condition does not meet the standard of total incapacity prescribed for dis-
ability retirement under the pension Plan.

134. The Administration Committee, construing the requirement in Ms.
“T"’s case, held:

“...the relevant test is whether there are duties that the Fund could
reasonably ask the employee to perform, taking into account his/her education
and reasonable accommodations or additional training. The test is not whether
vacant positions exist, but whether the participant has the capacity to per-
form duties that she might reasonably be called upon to perform.”

Administration Committee’s Decision on Review, May 17, 2002. (Emphasis
supplied.) The Committee, applying this test, concluded that the Fund did
have positions in which Ms. “J” could perform the required duties. (Id.)

135. Respondent’s position raises a number of questions of law and fact
that invite the Tribunal’s consideration. These include what relationship, if
any, must such duties have to the duties that the staff member was performing
at the time the incapacity arose? May the duties require additional training
or accommodation? If additional training may be required, how much such
training may be considered “reasonable” and who is to provide it? In deter-
mining whether there are duties that the Fund might reasonably call upon
Applicant to perform, is it necessary that there be a current vacancy for which
she may be eligible? In the case of Ms. “J”, are the positions identified by the
Fund ones which Applicant may reasonably be called upon to perform? What
is the significance of Applicant’s separation for medical reasons under GAO
No. 16 and the finding by HRD that Applicant had no transferable skills?
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136. Applicant urges the Tribunal to adopt the view that the incapac-
ity must be determined in relation to the work normally performed by the
employee and that the medical evidence fully supports her claim that her
disability deprives her of the use of her hands for the specific functions for
which she was trained and employed, as well as for all similar functions
available with the Fund. Amicus Curiae also contends that the reasonable-
ness standard of SRP Section 4.3 must be interpreted in relation to the duties
that the participant was performing at the time that the incapacity occurred.
Respondent, by contrast, maintains that the Plan provision does not require
that the applicant must be found incapacitated from performing the duties
for which he had been trained or was carrying out at the time of the incapac-
ity. Accordingly, Respondent asks the Tribunal to uphold the Administration
Committee’s interpretation that additional training and accommodation of
the employee may be considered in determining if there are duties that the
employer reasonably could ask him to perform.

137. The jurisprudence of the World Bank Administrative Tribunal sug-
gests that an applicant for disability retirement need not be able to perform
exactly the same functions that formerly he could, but that such duties
would be expected to be similar or comparable to those previously per-
formed. Accordingly, in Courtney (No. 2), para. 33, the WBAT, upholding the
PBAC'’s decision to deny an application for disability retirement held:

“The standard of reasonableness does not require that the participant
should continue to able to do exactly what he had been doing. If a staff
member, for example, is unfit to travel but is capable of performing duties
at headquarters which are compatible both with his experience and the
Bank’s needs, then it cannot be concluded that he is totally and perma-
nently incapacitated for any duty that he is reasonably called upon to
perform and the requirement of the Retirement Plan is not met.”

(Emphasis supplied.) The same formulation was repeated by the WBAT in
A, para. 12, in which it emphasized:

“... The test here is whether the Applicant is capable, notwithstanding her
illness, of performing other duties which the ‘Employer’ may ‘reasonably’
require of the Applicant and which are compatible both with her experi-
ence and the Bank’s needs.”

(Para 13.) In A, the WBAT reversed the PBAC’s denial of the applicant’s
request for disability retirement, distinguishing Courtney (No. 2) on the basis
that his incapacity was not “total”; while it prevented him from continuing
to travel in his work, it did not preclude his undertaking other assignments
that did not require travel. By contrast, with respect to the applicant in A,
“[t]he medical record evidences, however, that the Applicant cannot per-
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form any duty comparable to those of her former position with the Employer.”
(A, para. 13.) (Emphasis supplied.) On the ground that “. . . it is unlikely that
the Applicant would ever function effectively in another job in the Bank
which is similar to the one which she held,” (para. 18) (emphasis supplied),
the WBAT in A concluded that the applicant was totally incapacitated and
that such incapacity was likely to be permanent.

138. Accordingly, the standard that appears to be applied by the WBAT
is that to be “reasonable” the duties must be compatible with the staff mem-
ber’s experience and the organization’s needs. Nonetheless, the WBAT has
not addressed expressly the question whether duties that the staff member
might reasonably be called upon to perform could include those involving
some additional training.

139. Applicant contends that Respondent induced error on the part of the
Administration Committee by claiming, without sound analysis or factual
data, that there were positions that she was qualified to fill and that there was
no actual matching of Applicant’s education and skills to the positions. More-
over, Applicant contends, given her training and experience it would not be
reasonable for the Fund to ask her to perform the duties of the positions it has
listed, nor is it likely that she would be selected for such positions:

“14. On the matter of the positions the Fund submitted it could reason-
ably expect me to perform. . . . Although these positions are at the same
grade level, it is implausible to suggest that the Fund would in reality
expect me to be able to perform them. One of the reasons I was separated
was that I had no transferable skills. . . . The selection of alternative posi-
tions based solely on the same grade level does not take into account the
educational requirements and experience needed, which clearly would
exceed ‘some training.

15. The standard requirement for verbatim reporting is a two-year
associate diploma in court reporting, with the key requirements being
proficiency and on-the-job experience. In other areas of the Fund, how-
ever, the requirement is for university degrees and/or years of experience
in the relevant field. I do not have a university degree or experience in
the positions identified. In addition ‘The Legal Representative indicated
that the participant would have to compete for the position according to
the Fund’s standard vacancy application process.” (p. 2 [of Final Minutes
of Administration Committee, May 9, 2002]) Considering the caliber of
candidates who apply for and are offered positions in the Fund, there is no
way the Fund would realistically consider me capable of performing any
of the positions put forward. Therefore, the Fund’s assertion that it could
reasonably expect me to perform such duties is, in fact, unreasonable.”

(Statement of Ms. “J”, November 22, 2002.)
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140. The Administrative Tribunal concludes that in view of Ms. “J”’s
highly specialized but limited training and experience, it would not be
reasonable to expect the Fund to ask her to perform the duties of any of the
positions identified by the Compensation and Benefits Policy Division of the
Fund’s Human Resources Department, i.e. Editorial Officer, Executive Board
and Member Services Officer, Public Affairs Officer, Information Officer,
Translation Editorial Officer, or Publications Officer. Nor is it clear that
Ms. “]” would be qualified to perform any of these jobs with a reasonable
amount of additional training and accommodation, as the Fund maintains.
It is unclear whether the Fund contemplated providing the requisite training
and what accommodation could be made.

141. A review of the job standards for the listed positions suggests
that these positions would appear to contemplate a candidate for employ-
ment whose background differs significantly from one qualified to per-
form the functions of a Verbatim Reporting Officer. As Applicant notes,
a college degree is not required for the VRO position. With regard to the
other positions, qualifications generally include educational development
“typically acquired through the completion of an advanced university
degree,” although the requirement may include or be supplemented by
work experience.

142. For example, the Editorial Officer’s qualifications (at Grade A9) are
stated as follows:
“DESIRABLE QUALIFICATIONS
Training and Experience

For Grade A9, educational development typically acquired through the
completion of an advanced university degree in a field related to the edito-
rial officer’s work, or equivalent, including and/or supplemented by work
experience, is required. A university degree in economics or equivalent
experience is desirable.

Knowledge, Skills and Abilities

For Grade A9, thorough knowledge of Fund editing standards. Specialized
knowledge of writing and editing, and understanding of Fund policies
and operations.

Thorough knowledge of editorial techniques and practices.
May be required to pass written test.”

Similarly, for the Public Affairs Officer (at Grade A9):
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“Training and Experience

For Grade A9, educational development, including and/or supplemented
by work experience, typically acquired through the completion of an
advanced university degree program in economics, political science, inter-
national relations, or related field, is required.

Knowledge, Skills and Abilities

At Grade A9, good knowledge of the legislative process in the U.S.
Congress.

Some knowledge of the current economic, monetary, and political issues,
and the Fund'’s role, functions and history.

Ability to communicate effectively, orally and in writing, and to synthe-
size reports of interest to management.”

143. Similar educational qualifications have been posted for Publications
Officers vacancies. It may also be noted that the Information Officer position
has been re-graded so that it is currently listed as a A11/A12/A13 position.

144. The position that might be said to dovetail most closely with Appli-
cant’s experience is the Executive Board and Member Services Officer, as
Ms. “]”’s experience as a Verbatim Reporting Officer involved working with
the Executive Board. Positions within this job ladder “. .. provide support
and guidance to Executive Directors, Alternates, and Advisors in connection
with official, personnel, and protocol matters, and with human resources
matters pertaining to their assistants.” For grade A9, the educational quali-
fications are as follows:

“For Grade A9, educational development, typically acquired by the com-
pletion of an advanced university degree in business administration, eco-
nomics, information technology, public administration and government,
or related field, or equivalent, is required. Alternatively, a minimum of
three years of experience in a related position at Grade A8, or equivalent,
is required.”

145. The inclusion of the Translation Editorial Officer position on the
list of positions for which Ms. “]” was said to qualify, “with a reasonable
amount of training and accommodation,” is particularly anomalous in light
of the discussion of the Administration Committee, as reported in its Final
Minutes, that Applicant would not be qualified for a position requiring facil-
ity with foreign languages:

“There followed a discussion of the jobs identified on the list developed
by CBD. The Chair asked why the proofreader’s job was not on the list.
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The Division Chief of CBD replied that the proofreader’s job was a lower
grade than the participant’s grade and was in the Bureau of Language
Services. The job would require a facility with languages other than the
participant’s native language which she did not have.”

(Final Minutes of Administration Committee, May 9, 2002.) Nonetheless,
the “Job summary” for the Translation Editorial Officer reads: “Under the
general supervision of the Senior Translation Editorial Officer, proofreads,
indexes and edits any translated Fund publications and documents.” Trans-
lation of routine documents is among the “[m]ain duties and responsibili-
ties” of the position.

146. Finally, Applicant suggests that it is inherently unfair for the Fund
to separate her from service for medical reasons on the basis that she has
no transferable skills while at the same time denying that she is totally and
permanently incapacitated under the terms of the SRP. Respondent has
countered by differentiating the standards for disability retirement and
separation on medical grounds as follows:

“...in the most severe cases involving total and permanent disability, the
staff member may receive a disability pension under the SRP as a substi-
tute for the permanent loss of employability. If this standard is not met
but the staff member is incapacitated and will not be able to perform the
duties of his/her job in the foreseeable future, he/she may be separated
for medical reasons, which triggers a mandatory payment of separation
benefits based on the employee’s length of service.”

Accordingly, the Fund cautions that interpretation of the SRP must be made
in light of the other safety nets provided to Fund staff in cases of medical
disability.

147. It is noted that GAO No. 16, by its terms, contemplates that there will
be SRP participants separated on medical grounds who will not qualify for
disability retirement. Accordingly, Section 11.02 of that GAO requires that
separation not be implemented until a determination on disability retire-
ment has been made under the SRP, a determination which, in turn, affects
entitlements to separation benefits. Therefore, under the Fund’s internal law,
separation for medical reasons cannot determine entitlement to a disability
pension. Nonetheless, in the Tribunal’s view, the factual circumstances sur-
rounding the separation may be given weight in reviewing the soundness
of the SRP Administration Committee’s decision on an application for dis-
ability retirement. In this case, Applicant was deemed not to have skills
that were transferable to other work within the Fund, as she “. .. had no
other skills, not requiring the use of the computer or her hands, that would
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have made it possible to accommodate . . . her in another position.” (HRD
Memorandum of May 1, 2002.) The question then arises of whether Ms. “]”
was accordingly totally incapacitated for any duty that the employer might
reasonably call upon her to perform or whether, as the Fund contends, she
could be called upon to perform duties requiring some additional training.

148. The answer of the Administrative Tribunal to that question is that
Ms. “J”, while in contributory service, became totally incapacitated, not in
the sense that she is incapable of working at all but that she is incapable of
performing any duty that the Fund may reasonably call upon her to per-
form. The Tribunal is not convinced that there is any reasonable prospect of
the Fund’s calling upon Ms. “]” to perform any of the positions listed above,
nor her particular function of Verbatim Reporting Officer. In the view of the
Tribunal, the Fund is correct in stating that whether a current vacancy in a
particular type of position exists is not determinative. But what is disposi-
tive is that the Fund has not succeeded in demonstrating that there is any
genuine prospect of the Fund’s in the future calling upon Ms. “J” for the
performance of any duty, given Applicant’s experience and the needs of the
organization. Thus, in respect of the performance of any such duty, Ms. “]”
is totally incapacitated.

2. Having found that Applicant is “totally incapacitated” under the
terms of the Plan, is that incapacity “likely to be permanent”?

149. Having found that Ms. “J” is totally incapacitated for the perfor-
mance of any duty that the Employer may reasonably ask her to perform,
the Tribunal next must consider whether that incapacity is “likely to be
permanent.” (SRP Section 4.3 (a) (ii).) “Disability must first be total and,
secondly, likely to be permanent (that is, not transitory) and both elements
are related to any duty that the participant might reasonably be called upon
to perform.” Courtney (No. 2), para. 33.

150. While the Administration Committee in its Decision on Review held
that Ms. “]” was not totally incapacitated under the standards of the Plan,
it is striking that it nonetheless concluded that her medical condition was
likely to be permanent:

“Taking all of the circumstances into account, the Committee concluded
that while your condition is likely to be permanent, it is not disabling to the
extent that you are totally incapacitated from performing any duties that
the Fund might call upon you to perform.”

(Emphasis supplied.) At the same time, the Committee also expressed the
view that the condition was “treatable.”
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151. While the Administrative Tribunal recognizes that the schemes for
medical separation, workers’ compensation and disability retirement are
distinct, it nevertheless finds it appropriate to observe that the finding by
the Administration Committee that Applicant’s condition was “likely to
be permanent” is consistent with her separation for medical reasons under
GAO No. 16, Section 11, which applies “[i]n case of permanent incapac-
ity.” (Section 11.01.) Likewise, Ms. “J”’s workers’ compensation claim arises
under GAO No. 20, Section 5, which provides compensation in the event
of “permanent disability.” The dispute between the parties with respect to
workers’ compensation, it will be recalled, centers on whether Ms. “J”’s per-
manent disability is “total” (Section 5.01.1) or “partial” (Section 5.01.2).

152. In its pleadings in the Administrative Tribunal, Respondent con-
tends that the weight of the medical evidence before the SRP Administration
Committee showed that Ms. “]” is neither totally nor permanently incapaci-
tated for the performance of any duty which the Fund might reasonably
ask of her. Likewise, the Medical Advisor consistently took that view in
his series of reports to the Committee on Ms. “]”’s application for disability
retirement. (See reports of August 29, 2000 and, February 16, 2001.) In his
final report to the Committee of April 25, 2002, he stated: “She is not totally
or permanently incapacitated from performing tasks that the IMF might
reasonably ask of her.”

153. The Medical Advisor’s conclusion as to the lack of permanency
of Applicant’s medical condition was tied to his crediting the view of the
reviewing psychiatrist, who opined:

“I do not believe the patient is permanently disabled, as I believe that
continued psychotherapy and the use of psychotropic medication may
well ameliorate her condition to the point where she is able to once again
resume a productive career as a verbatim reporter.”

The Final Minutes of the Administration Committee’s meeting of May 9,
2002 indicate that the Medical Advisor confirmed his opinion that “. .. the
expectation was that she could improve over time,” based on the theory that
the condition was primarily psychosomatic. It should be noted that there
is no evidence in the record bearing on the question of whether Ms. “]”’s
impairment, if psycho-physiological, would be more (or less) responsive to
treatment than if the condition were purely physical in origin. Moreover, the
applicable Plan provision treats physical and mental incapacity identically
for purposes of eligibility for disability retirement.

154. The opinions of the Medical Advisor and the reviewing psychiatrist
may be contrasted with the view expressed by Ms. “]”’s treating rheumatolo-
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gist on May 30, 2001 that although he was “hopeful” that Ms. “J” would be
able to return to “. . . some basic typing in a limited capacity when resolution
of her current condition occurs. The time of that resolution is indeterminate.”
Likewise, Applicant’s own evaluation of her condition as of March 2002 was
that her “. .. main concern was that I do not know whether my condition
will remain stable, continue to improve, or deteriorate.” She reported that
her “. .. pain levels have become more manageable. . . ” but that . . . regular
activities such as bathing, dressing, and cleaning the house can cause an
instant flare-up of my condition,” and that there was no time when she was
not aware that something was wrong with her hands.

155. In A, the WBAT considered a case in which the dispute between the
parties was not as to the existence of the applicant’s incapacity but whether
the incapacity was likely to be permanent. The Medical Advisor’s opinion
was that treatment would restore the applicant’s work capability and that
she was not permanently incapacitated. The WBAT reversed the PBAC’s
decision (which was based on the Medical Advisor’s conclusion) because
the medical records showed that the applicant suffered from a severe and
long-standing condition:

“In light of such a long history of severe depression and psychological dis-
orders, which seemed to have deteriorated with the years, the Applicant
may be regarded as totally incapacitated for the performance of any duty
with the Bank which she might reasonably be called upon to perform and
such incapacity is ‘likely to be permanent.”

(Para. 17.)

156. In concluding that the incapacity was likely to be permanent, the
WBAT noted:

“...Section 3.4(a) does not say that incapacity must be permanent but
only ‘likely” to be permanent. The test is confirmed by Section 3.4(d) of
the Staff Retirement Plan which empowers the Bank to terminate the
disability pension on medical examination or other satisfactory evidence
that the incapacity of a retired participant has wholly ceased or that he
or she has regained the earning capacity which he or she had before the
disability.”
(Para. 17.) Similarly, in this case, Ms. “]” has noted:

“My main concern is that I do not know whether my condition will
remain stable, continue to improve, or deteriorate. Only time will tell.
Therefore, in my appeal letter, I requested access to a disability pension

until I was able to support myself. I am optimistic that this day will come,
but I cannot see it in my short-term future. Another fear is that, even with

86



JupGMENT No. 2003-1 (Ms. "]")

qualifications, I will not be able to secure a position because of my exist-
ing condition.”

(Applicant’s Memorandum of March 8, 2002)

157. The evidence shows that Ms. “J”’s condition, impairing the use of
her hands in repetitive motion, has persisted following injury in 1999. While
there may have been some improvement, the Fund concedes that her repeti-
tive use impairment will prevent her from carrying out the duties of a Ver-
batim Reporting Officer. Given that the focus of the dispute in this case is
whether Applicant may be reasonably asked to perform other duties within
the Fund, the question arises whether the fact that Applicant is pursuing
studies in a community college with the aid of voice-activated software may
affect the determination of whether her incapacity is “likely to be perma-
nent.” In the view of the Administrative Tribunal, it is likely that Ms. “J"’s
condition will be permanent in the sense that she will remain unable to
be appointed to a position in the Fund. Moreover, the Tribunal takes note
of the provision of the Staff Retirement Plan, set out in Section 4.3(d) that,
if the Administration Committee “. . .shall find, as a result of a medical
examination or on the basis of other satisfactory evidence, that the incapac-
ity of a retired participant . . . has wholly ceased or that he has regained the
earning capacity which he had before such incapacity, his disability pension
shall cease. . . .” Equally, in the event of partial recuperation, there may be
proportionate reduction of the disability pension.

Was the Administration Committee’s Decision Taken in
Accordance with Fair and Reasonable Procedures?

158. In addition to seeking reversal of the Administration Committee’s
decision on the basis that the Committee erred in its interpretation and appli-
cation of the requirements of the Staff Retirement Plan to the facts of her case,
Ms. “]” seeks to impugn the fairness of the procedures by which the decision
was taken. As considered supra, the question of whether the Administration
Committee’s decision has been taken in accordance with fair and reasonable
procedures is one of the elements of the standard of review to be applied by
this Tribunal to decisions of the SRP Administration Committee on disabil-
ity retirement. The World Bank Administrative Tribunal has held that “.. . a
decision by the PBAC may also be overruled, among other reasons, if the
requirements of due process are not observed.” (Shenouda, para. 36.)

159. Moreover, the IMFAT’s authority to review the procedural fairness
of any decision contested therein is found in the requirement of Article III,
second sentence, that it apply “. .. the internal law of the Fund, including
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generally recognized principles of international administrative law concern-
ing judicial review of administrative acts.” The significance of fair process
as a general principle of international administrative law is highlighted by
the Statutory Commentary:

“...certain general principles of international administrative law, such
as the right to be heard (the doctrine of audi alteram partem) are so widely
accepted and well-established in different legal systems that they are
regarded as generally applicable to all decisions taken by international
organizations, including the Fund.”

(Report of the Executive Board, p. 18.)

160. Applying this principle in Ms. “C”, the Tribunal awarded compensa-
tion for procedural deficiency while sustaining the contested decision, the
non-conversion of the applicant’s appointment from fixed-term to regular
staff. (Para. 44.) The Tribunal concluded that it was a “lapse in due process”
for the applicant not to have been afforded a meaningful opportunity to
rebut adverse evidence regarding her performance. (Paras. 41-42.) The Tri-
bunal further observed that “. .. adequate warning and notice are require-
ments of due process because they are a necessary a prerequisite to defense
and rebuttal,” (para. 37), citing Safavi v. The Secretary General of the United
Nations, UNAT Judgement No. 465, paras. VI-VIII (1989). See also Mr. “"A”,
Applicant v. International Monetary Fund, Respondent, IMFAT Judgment No.
1999-1 (August 12, 1999), para. 94. The principle of audi alteram partem was
invoked more recently by this Tribunal in Mr. “P”(No. 2), para. 152, in which
it reaffirmed that “...the Fund’s internal law favors legal decisions that
are the result of adversary proceedings, in which reasonable notice and the
opportunity to be heard are the essential elements.”

161. The case of Ms. “J” raises the issue of what process is due to appli-
cants for disability retirement under the SRP, whether the Rules of Proce-
dure of the Administration Committee comport with the requirements of
international administrative law, whether the Rules have been followed in
her case, as well as whether there are any other practices or procedures of
the Administration Committee evidenced in this case that call into question
the procedural fairness of the decision-making process.

162. In considering the procedural rights of applicants for disability
retirement, it is to be borne in mind that a retirement pension (whether for
disability or otherwise) is not merely a “benefit” conferred by the Fund on
its staff. The pension Plan is a joint insurance scheme. While the Fund con-
tributes substantially to the Plan and is responsible for its administration,
the SRP participant likewise makes regular and significant contributions
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from earnings over the course of a career to ensure his entitlement, as autho-
rized by the terms of the Plan, to income replacement at early retirement,
normal retirement or in the event that he becomes totally and permanently
incapacitated. Accordingly, the applicant’s stake in the outcome of the deci-
sion-making process deserves a high level of procedural protection. The
Committee itself may be regarded as representing the Plan’s other stake-
holders, protecting the assets of the Plan in the interests of the other par-
ticipants similarly entitled to the Plan’s benefits and of the Fund as a major
contributor to those assets. That the process for deciding on applications be
a fair and reasonable one is an interest shared by all Plan participants and
the organization.

163. The World Bank Administrative Tribunal has had occasion to com-
ment on the application of principles of fair procedure and transparent deci-
sion making in the context of its review of disability retirement decisions:

“The Tribunal notes, infer alia that: the PBAC does not give the reasons for
rejecting an application for disability pension; the opinion of the Medical
Advisor is normally not made available to the applicant (at least before
the deliberations of the PBAC); a representative of the applicant is not
entitled to participate in the proceedings; the PBAC’s decision-making and
approval of benefits is excessively tied to the opinion of the Medical Advi-
sor; there is apparent reluctance to utilize independent medical experts
in the pertinent field; and there is great uncertainty as to the meaning
of a disability to do Bank-related work, especially in light of the Bank’s
reference in its pleadings to the possibility of a staff member’s performing
assignments at home during very brief, flexibly scheduled work periods.
These are all elements that can readily interfere with due process and with
the transparency of decision-making by the Bank.”

(Shenouda, para. 37.) It may be observed that some of the same concerns
regarding procedural fairness raised by the WBAT are the subject of contro-
versy in the present case.

164. Ms. “J”’s procedural arguments may be summarized as follows.
Applicant contends that she was denied due process by the Administration
Committee, which acted on the opinion of its Medical Advisor who did not
actually examine Applicant, was not required to give oral testimony or to be
cross-examined by Applicant’s representative, and whose opinion was not
given to Applicant until after the Committee’s decision was taken. The Com-
mittee acted on an incomplete record, its Decision did not state the reasons
therefor, and, contrary to its Rules of Procedure, the Decision was not taken
until almost a year after Ms.”]”’s application. The Committee’s decision mak-
ing was improperly influenced by conflicts of interest.
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165. Amicus Curiae takes the view that due process requires that the
Administration Committee review the records of an applicant’s treating
physicians so that it may determine whether the Medical Advisor acted
improperly or arbitrarily in reaching his conclusion.

166. By contrast, Respondent maintains that Applicant was not denied
due process and that the Administration Committee acted in accordance
with its Rules of Procedure. The Committee is not required to hold oral hear-
ings or to review directly the underlying records of the treating physicians,
but may do so if it deems such review necessary. The Committee may sus-
pend deadlines to seek additional information. The Committee’s decision
making was not affected by any conflict of interest. In addition, Respondent
contends that the Administration Committee properly relied on the expert
advice of its Medical Advisor. The Committee has no grounds to act in a
manner inconsistent with the Medical Advisor’s recommendation, absent an
indication that he reached his conclusion in an arbitrary or improper man-
ner. Furthermore, records now before the Administrative Tribunal provide
no basis for concluding that the Medical Advisor’s opinion was arbitrary or
not well founded. In this case, the Administration Committee also consid-
ered the findings of three independent medical evaluators.

167. It may be observed that Rule VI of the Administration Committee’s
Rules of Procedure appears to give the Committee considerable discretion
to “. .. inquire about all information it needs for an equitable consideration
of a Request,” including the possibility of holding oral hearings with cross-
examination. Rule VI provides in its entirety:

“RULE VI

Proceedings

1. The Committee will inquire about all information it needs for an equi-
table consideration of a Request. In considering a Request, the Committee
may rely on written submissions or it may decide to convene an oral hear-
ing, and decide who may attend such hearing. The Secretary will provide
the Requestor with reasonable notice of the date of any proceeding in the
matter, except in the circumstances described in Rule II, paragraph 5.

2. Upon request by the Requestor or upon its own initiative, the Commit-
tee may determine that any oral hearing or the evidence presented shall
be confidential and the extent and modalities of such confidentiality. Any
non-confidential information relied on by the Committee shall be subject
to review and discussion, including cross-examination in the case of oral
testimony. In the event that the Committee recognizes the confidentiality
of any evidence, and a waiver of confidentiality cannot be obtained, then
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the Requestor shall be given an opportunity to review and respond to a
summary of that evidence which shall be prepared by the Secretary.

3. The Requestor and any other party may be represented by counsel, each
at his own expense.

4. The deliberations of the Committee shall be treated as confidential.
Unless the Committee decides otherwise, the minutes of its deliberations
shall be confidential and shall not be made available to the Requestor or
any other party.”

There is room to question whether the Administration Committee’s imple-
mentation of this Rule in the case of Ms. “]” afforded Applicant sufficient
and timely opportunity for rebuttal.

168. Rule VII, para. 1 of the Administration Committee’s Rules of Proce-
dure requires:

“1. Each Decision shall be in writing, stating the reasons on which it is
based and any action that the Committee may take or recommend.”

In the case of Ms. “]”, the Committee’s initial Decision denying her appli-
cation for disability retirement did not set forth any reasons for the Deci-
sion. Instead, it simply recited the standard for disability retirement and
announced that the Committee had concluded that she did not meet that
standard. This lapse in process not only appears to be in violation of the text
of the Rule’! but also has the effect of denying Applicant an opportunity for
meaningful response.

169. It may be further noted that para. 3 of the same Rule provides:

“Upon request, the Secretary of the Committee will furnish to the
Requestor copies of any non-confidential documents and a summary,
prepared by the Secretary, of confidential evidence that it considered in
making its decision.”

Ms. “]” apparently availed herself of this provision. During the pendency
of her request for review with the Administration Committee, Applicant
had the opportunity to examine and respond to the report of the Medical
Advisor that the Committee had before it in rendering its initial Decision
denying disability retirement. This opportunity, however, came long after
the Medical Advisor’s conclusions had been submitted and acted upon by
the Committee. Moreover, considerable additional medical evaluation was
undertaken by the Committee during the pendency of Ms. “J”’s applica-

SlInternational administrative tribunals have emphasized the importance of observance by
an organization of its procedural rules. See D’Aoust, para. 23; Ms. “Y” (No. 2), para. 55.
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tion for review. Applicant did not have the opportunity to respond to this
additional medical assessment. The question therefore arises whether the
Administration Committee’s procedures in her case afforded Applicant rea-
sonable notice and opportunity to be heard.

170. Applicant also raises other procedural issues of concern. For exam-
ple, was the decision of the Administration Committee improperly influ-
enced by information formally communicated to it by its Secretary that the
workers’” compensation Claim Administrator had made a finding of partial
rather than total loss of function?

171. The Tribunal has decided Ms. “J”’s Application in her favor on sub-
stantive grounds. In this case, the Tribunal finds no need to pass upon
her procedural complaints. But it observes for the future guidance of the
Administration Committee that the Committee may wish to consider the
following points.

172. The Administration Committee may consider enabling an appli-
cant to submit observations in a current and timely way upon any medical
reports and opinions submitted to or rendered by the Medical Advisor in
the case.

173. Since in the Tribunal’s view the applicant is entitled to see and com-
ment upon all medical reports and opinions submitted to or rendered by the
Medical Advisor in the case, the members of the Administration Commit-
tee should be entitled themselves to review those medical reports, with the
object of weighing fully the views of both treating and reviewing physicians
and evaluating the conclusions of the Medical Advisor.

174. Additionally, there might be room for consideration by the Adminis-
tration Committee of review of an Applicant’s condition, and opinions relat-
ing to it, not by a single Medical Advisor but by a Board of Medical Advisors,
as in other international organizations such as the ILO and UNESCO. One
member would be designated by the Applicant, a second by the Adminis-
tration Committee, and the third by agreement between the two so desig-
nated. The Tribunal observes that this tripartite model of medical evaluation
already is embodied in the Fund’s internal law in cases of medical separa-
tion at the Fund'’s initiative.3?

2GAO No. 13, Rev. 5 (June 15, 1989), Annex I provides in pertinent part:

“2.03.1 A panel of medical experts shall be constituted in the following way: the
Director of Administration and the staff member shall each appoint a panel member,
and a third panel member shall be selected jointly by the first two members. . . .”

See supra, The Legal Framework; Separation of a Staff Member for Medical Disability.
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175. A further consideration that may be borne in mind by the Adminis-
tration Committee is that the advice of the Medical Advisor (or of any Board
of Medical Advisors) should be confined to medical questions and not extend
to the ultimate conclusion of whether the applicant is, or is not, totally and
permanently incapacitated for the performance of any duty which the Fund
may reasonably call upon him to perform. Rather, the drawing of that con-
clusion should be the function of the Administration Committee.

176. Finally, the applicant should be permitted to comment upon any
statements of Fund officers regarding the applicant’s capacity to perform
any particular duty that the Fund might maintain that he or she might rea-
sonably be called upon to perform.

Remedies

177. In her pleadings, Applicant requests that the Tribunal grant as relief:
a) disability retirement retroactive to March 5, 2001; b) two years net salary
as compensation for alleged mental suffering caused by unfair treatment;
and c) legal costs.

178. The Tribunal’s remedial authority is provided by Article XIV of the
Statute, which states in its entirety:

“ARTICLE XIV

1. If the Tribunal concludes that an application challenging the legality of
an individual decision is well-founded, it shall prescribe the rescission of
such decision and all other measures, whether involving the payment of
money or otherwise, required to correct the effects of that decision.

2. When prescribing measures under Section 1 other than the payment
of money, the Tribunal shall fix an amount of compensation to be paid
to the applicant should the Managing Director, within one month of the
notification of the judgment, decide, in the interest of the Fund, that such
measures shall not be implemented. The amount of such compensation
shall not exceed the equivalent of three hundred percent (300%) of the
current or, as the case may be, last annual salary of such person from the
Fund. The Tribunal may, however, in exceptional cases, when it considers
it justified, order the payment of a higher compensation; a statement of the
specific reasons for such an order shall be made.

3. If the Tribunal concludes that an application challenging the legality of
a regulatory decision is well-founded, it shall annul such decision. Any
individual decision adversely affecting a staff member taken before or
after the annulment and on the basis of such regulatory decision shall be
null and void.
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4. If the Tribunal concludes that an application is well-founded in whole
or in part, it may order that the reasonable costs incurred by the applicant
in the case, including the cost of applicant’s counsel, be totally or partially
borne by the Fund, taking into account the nature and complexity of the
case, the nature and quality of the work performed, and the amount of the
fees in relation to prevailing rates.

5. When a procedure prescribed in the rules of the Fund for the taking
of a decision has not been observed, the Tribunal may, at the request of
the Managing Director, adjourn the proceedings for institution of the
required procedure or for adoption of appropriate corrective measures, for
which the Tribunal shall establish a time certain.”

179. In exercise of the foregoing authority, the Tribunal decides that the
decision of the Administration Committee denying a disability pension
to Ms. “]” shall be rescinded and orders that the disability pension be
granted.

180. Since the Tribunal has felt it unnecessary to pass upon the Appli-
cant’s claim of procedural unfairness, it awards no separate compensation
to the Applicant in this regard.

181. As to Applicant’s request for legal costs, it is noted, consistent with
Section 4 of Article XIV, that if the Tribunal concludes that the applica-
tion is “well-founded in whole or in part,” reasonable legal costs may be
awarded “. . . taking into account the nature and complexity of the case, the
nature and quality of the work performed, and the amount of the fees in
relation to prevailing rates.” In the case of Ms. “C”, the Tribunal awarded
partial costs, taking account of the submissions of the parties, the Statutory
criteria, and the limited degree to which the applicant in that case was suc-
cessful in comparison with her total claims. (Assessment of compensable legal
costs pursuant to Judgment No. 1997-1, IMFAT Order No. 1998-1 (December
18, 1998).)

182. In the present case, Applicant has submitted a detailed statement of
hours and services as of December 18, 2002. In a submission of March 17,
2003, Respondent set forth its preliminary observations, while requesting
the opportunity to comment more fully on the request for costs after the
Tribunal had rendered its Judgment on the merits of the case.

183. The Tribunal has found Ms. “J”’s Application on the merits to be
well-founded. Accordingly, pursuant to Article XIV, Section 4 of the Statute,
the Fund shall pay Applicant the reasonable costs of her legal representa-
tion. The Tribunal will assess the amount of such compensable legal costs
following the submission of further observations by Respondent and an
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opportunity for response by Applicant, according to a schedule to be trans-
mitted with this Judgment.

Decision
FOR THESE REASONS

The Administrative Tribunal of the International Monetary Fund
unanimously decides:

1. The decision of the Administration Committee denying Applicant a
disability pension is rescinded and it is ordered that a disability pension be
granted to Ms. “]”, retroactive to the date of Applicant’s retirement.

2. The request of Applicant for two years salary to compensate for alleged
unfair treatment is denied.

3. The Fund shall pay Applicant the reasonable costs of her legal repre-
sentation, in an amount to be assessed by the Tribunal following the further
submissions of the parties according to the schedule transmitted with this
Judgment.

Stephen M. Schwebel, President
Nisuke Ando, Associate Judge
Michel Gentot, Associate Judge

/s/
Stephen M. Schwebel, President
/s/
Celia Goldman, Registrar
Washington, D.C.
September 30, 2003
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JUDGMENT NoO. 2003-2

Ms. “K”, Applicant v. International
Monetary Fund, Respondent
(September 30, 2003)

Introduction

1. On September 29 and 30, 2003, the Administrative Tribunal of the
International Monetary Fund, composed of Judge Stephen M. Schwebel,
President, and Judges Nisuke Ando and Michel Gentot, Associate Judges,
met to adjudge the case brought against the International Monetary Fund
by Ms. “K”, a former staff member of the Fund.

2. Ms. “K” contests the decision of the Administration Committee of the
Staff Retirement Plan (“SRP” or “Plan”) denying her application for disabil-
ity retirement. The Administration Committee concluded that Ms. “K” had
failed to establish, as required by the terms of the Plan, that she is totally
and permanently incapacitated for any duty that the Fund might reasonably
ask her to perform.

3. Applicant contends that this decision is in error, that the Adminis-
tration Committee improperly interpreted and applied the standard for
disability retirement, and that the decision was tainted by procedural irreg-
ularity. Respondent for its part maintains that Applicant has not established
any factual or legal basis for overturning the Committee’s decision, which
correctly applied the standard for disability retirement and was taken in
accordance with fair and reasonable procedures.

The Procedure

4. On August 15, 2002, Ms. “K” filed an Application with the Admin-
istrative Tribunal. Pursuant to Rule VII, para. 6 of the Tribunal’s Rules of
Procedure, the Registrar advised Applicant that her Application did not
fulfill the requirements of para. 3 of that Rule. Accordingly, Applicant was
given fifteen days in which to correct the deficiencies. The Application, hav-
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ing been brought into compliance within the indicated period, is considered
filed on the original date.!

5. The Application was transmitted to Respondent on September 5, 2002.
On September 9, 2002, pursuant to Rule XIV, para. 4,%> the Registrar issued a
summary of the Application within the Fund. Respondent filed its Answer
to Ms. “K”’s Application on October 21, 2002.

6. Applicant submitted her Reply on November 25, 2002. The Fund’s
Rejoinder was filed on December 27, 2002.

7. Article XII of the Tribunal’s Statute provides that the Tribunal shall
“. .. decide in each case whether oral proceedings are warranted.” Rule XIII,
para. 1 of the Rules of Procedure provides that such proceedings shall be
held “. . . if the Tribunal decides that such proceedings are necessary for the
disposition of the case.” Neither party in this case requested oral proceed-
ings and the Tribunal did not find them to be required.

The Legal Framework

8. Before reviewing the facts of the case of Ms. “K”, the legal framework
within which these facts arise may be recalled, in particular the pertinent pro-
visions of the Staff Retirement Plan. In addition, although the administrative
act contested by Ms. “K” in the Administrative Tribunal is the decision of the
SRP Administration Committee denying her application for disability retire-

Rule VII provides in pertinent part:
"Applications

3. The Applicant shall attach as annexes all documents cited in the application in an
original or in an unaltered copy and in a complete text unless part of it is obviously
irrelevant. Such documents shall include a copy of any report and recommendation of
the Grievance Committee in the matter. If a document is not in English, the Applicant
shall attach an English translation thereof.

6. If the application does not fulfill the requirements established in Paragraphs 1
through 4 above, the Registrar shall advise the Applicant of the deficiencies and give
him a reasonable period of time, not less than fifteen days, in which to make the appro-
priate corrections or additions. If this is done within the period indicated, the applica-
tion shall be considered filed on the original date....”
?Rule XIV, para. 4 provides:

“4. In order to inform the Fund community of proceedings pending before the Tribu-
nal, the Registrar, upon the notification of an application to the Fund, shall, unless the
President decides otherwise, issue a summary of the application, without disclosing the
name of the Applicant, for circulation within the Fund.”
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ment, the requirements of the Fund’s internal law relating to the separation
of staff for medical reasons are reviewed as well, as they are referenced in the
factual elements of the case and in the contentions of the parties.

Disability Retirement under the IMF Staff Retirement Plan

9. Disability retirement from the IMF is governed by Section 4.3 of the
Staff Retirement Plan. SRP Section 4.3(a) sets forth the criteria for granting
a request for a disability pension:

“4.3 Disability Retirement

(a) A participant in contributory service shall be retired on a disability
pension before his normal retirement date on the first day of a calendar
month not less than 30 nor more than 120 days immediately following
receipt by the Administration Committee of written application therefor
by the participant or the Employer; on the condition that the Pension Com-
mittee must find, on the recommendation of the Administration Commit-
tee and the certification of a physician or physicians designated by the
Administration Committee, that:

(i) such participant, while in contributory service, became totally
incapacitated, mentally or physically, for the performance of any
duty with the Employer that he might reasonably be called upon
to perform;

(ii) such incapacity is likely to be permanent; and

(iii) such participant should be retired.”

The formula for calculation of the disability pension is given as follows:

“(b) A disability pension shall become effective upon retirement and
shall be equal to the normal pension that would be payable to the partici-
pant if his normal retirement date had fallen on the date of his disability
retirement, but using for such computation his highest average remu-
neration and eligible service at the time of his disability retirement. In no
event, however, shall such pension be less than the smaller of:

(i) 50 percent of such highest average gross remuneration; or
p 8 8¢ 8
(ii) the normal pension that the participant would have received if

he had remained a participant until his normal retirement date
without change in such highest average remuneration.”

10. Sections 4.3(c), (d) and (e) provide for the possibility of periodic
medical examination of the retired participant and for the discontinuance
or reduction of the disability pension based on a finding that the incapacity
has wholly or partially ceased:
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“(c) The Administration Committee may require a retired participant
who is receiving a disability pension and who has not reached his normal
retirement date to be medically examined from time to time, not more
often than once a year, by a physician or physicians designated by the
Administration Committee. Such examination shall be made at the home
of such retired participant, unless some other place shall be agreed upon by
him and the Administration Committee. If such a retired participant shall
fail to permit such an examination to be made, his disability pension may
be discontinued by the Administration Committee until he shall permit
such examination to be made and, in the discretion of the Administration
Committee, if he shall fail to permit such examination to be made within a
period of one year from the mailing or other sending to him, at his address
as it appears on the records of the Administration Committee, of request
therefor by the Administration Committee, his incapacity may be deemed
to have wholly ceased, and he may be deemed to have withdrawn from the
Plan as of the date when his disability pension was discontinued, with the
eligible service accrued to the date of his disability retirement.

(d) If the Administration Committee shall find, as a result of a medical
examination or on the basis of other satisfactory evidence, that the incapac-
ity of a retired participant (who has not reached his normal retirement date),
on account of which he is receiving a disability pension, has wholly ceased
or that he has regained the earning capacity which he had before such
incapacity, his disability pension shall cease, and if the Committee shall
find that such incapacity has partly ceased for the performance of any work
which he might reasonably be required to do, and that his earning capacity
(in any such work) has been partially regained, his disability pension shall
be reduced by the Administration Committee in a reasonable amount. If the
disability pension is so discontinued or reduced and the retired participant
shall again become incapacitated exclusively through and because of the
same incapacity, his disability pension shall be restored upon the same con-
ditions that applied to the original pension and the granting thereof, subject,
however, to the provisions of subsection (e) of this Section 4.3.

(e) If a disability pension is discontinued pursuant to subsection (c) or
(d) of this Section 4.3 and shall not be restored pursuant to subsection (d)
of this Section 4.3 within a period of five years from such discontinuance,
and if such retired participant shall not within such period again become
a participant, he shall be deemed to have withdrawn from the Plan as of
the date his disability pension was discontinued, with the eligible service
accrued to the date of his disability retirement, and he shall be entitled to
the benefits provided in Section 4.2 or Section 4.5(a), (b), or (c), whichever
is applicable.”

Finally, Section 4.3(f) defines “normal retirement date” for purposes of dis-
ability retirement:
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“(f) For purposes of this Section 4.3, normal retirement date shall mean
the first day of the calendar month next following the 65th anniversary of
his date of birth, or the date of such anniversary if it shall fall on the first
day of a calendar month.”

Separation of a Staff Member for Medical Disability

11. Separation of a staff member in the case of medical disability—as
distinguished from according such staff member a disability pension—is
provided for by GAO No. 13, Rev. 5 (June 15, 1989) at Annex L. Separation
may be either at the staff member’s initiative or at the Fund’s initiative. Sec-
tion 1 provides for separation at the staff member’s initiative as follows:

“Section 1. Separation at the Staff Member’s Initiative

1.01 A staff member may request that he be separated from the Fund on
grounds of medical disability. He shall address the request to the Director
of Administration [now the Director of Human Resources] in writing. The
staff member must be ready to present medical evidence in support of his
request and must also be willing to undergo any examinations which the
Fund’s medical advisors deem necessary.”

12. Section 2 provides for separation at the Fund’s initiative. In the case
of a staff member in sick leave status, such separation may be effected
if “... on the basis of medical advice the Director of Administration has
formed the opinion that the staff member will not be able to return to duty
in the foreseeable future.” (Section 2.01.1.) Separation at the Fund’s initiative
may also take place when

“... over a prolonged period the staff member has been prevented, for med-
ical reasons, from performing the duties assigned to him in an acceptable
manner, and if another position suitable for the staff member is not found
in accordance with the provisions of GAO No. 11 (Salary Administration),
the Director of Administration shall seek the advice of the Fund’s Health
Services Department on the prospects for improvement within a reason-
able period of time. If, on the basis of this advice, the Director of Admin-
istration forms the opinion that the staff member should be separated for
medical reasons, the procedures outlined below shall be initiated.”

(Section 2.01.2.)

3The referenced provisions of GAO No. 11, Rev. 3 (January 14, 1999) state:

“6.04 Performance Impeded for Medical or Other Personal Reasons. If it is determined
that, for medical or other personal reasons beyond his or her control, the staff member
is unable to perform in full the duties of his or her position, and if no other vacant posi-
tion is available at the same grade with duties that the staff member could reasonably be
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13. Section 2.02 sets forth the procedures to be followed in case of separa-
tion for medical reasons at the Fund’s initiative, including notification to the
staff member of the right to object to the proposed separation:

“2.02.1 When the Director of Administration has reached the opinion that
a staff member should be separated for medical reasons, he shall commu-
nicate this opinion to the staff member in writing, stating the reasons for
his opinion and specifying the last date by which any objection on the part
of the staff member must be received by the Fund.”

Under Section 2.02.2, if no objection is notified to the Fund, the procedures
of GAO No. 16 take effect. (See below.) In the case in which the staff member
does file an objection to the proposed medical separation, an opinion is to
be rendered by a panel of medical experts (one designated by the Adminis-
tration, one by the staff member and the third selected by the other two) as
to the staff member’s condition in the context of the work demands placed
on him. (Section 2.03.) Pursuant to Section 2.03.4, “[n]Jormally, the panel
shall examine the staff member personally.” The Director of Administration
thereafter decides on the basis of the medical opinion rendered by the panel
of experts whether there are sufficient grounds for medical separation. (Sec-
tion 2.04.1.)

14. Finally, GAO No. 13, Annex I, Section 2.04.2 describes the interplay
among GAO No. 13, GAO No. 16 and SRP Section 4.3 as follows:

“2.04.2 If the Director of Administration decides that the staff member
should be separated for medical reasons, the procedures in GAO No.
16 shall be followed. In the case of participants in the Staff Retirement
Plan, this will also include a determination of eligibility for a disability
pension.”

Accordingly, GAO No. 16, Rev. 5 (July 10, 1990), Section 11 describes the
procedures effective “[i]n case of permanent incapacity, when a determina-
tion has been made in accordance with the provisions of Annex I to General
Administrative Order No. 13 that a staff member shall be separated for

expected to perform, a staff member may, as an alternative to separation, be assigned to
a vacant position at a lower grade where the staff member could be expected to perform
the duties in full. Such an assignment will be subject to such special terms and condi-
tions relating to the tenure of the position as the Managing Director or the Director of
Administration, as appropriate, may decide after consultation with the Head of the rel-
evant department.

6.04.1 The determination that a staff member is unable to perform the duties of his
or her position shall be made in accordance with the provisions of Annex I to General
Administrative Order No. 13, Rev. 5.”
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medical reasons. . .. ” It is noted that the terms of GAO No. 16, Section 11.02
require that separation of a staff member who is a participant in the SRP
shall not be implemented until a determination has been made under the
Plan as to whether or not the participant will receive a disability pension.
In the circumstance that the staff member separated for medical reasons
does not receive a disability pension, Section 11.04 provides that he will be
automatically granted a separation payment from the Separation Benefits
Fund*

The Factual Background of the Case
History of Employment

15. Ms. “K”, who served the Fund in the capacity of a Staff Assistant,
was first hired on a contractual basis in 1985 and became a member of the
staff in December 1986. Beginning in 1993, Ms. “K” experienced a series of
illnesses resulting in intermittent absences and periods of extended sick
leave. In August 1999, Applicant began a period of extended sick leave (at
full pay) as a result of the condition for which she now seeks disability
retirement.

16. Ms. “K”’s period of extended sick leave expired March 30, 2000. On
April 1, 2000, she was placed on administrative leave with pay pending the
outcome of her disability retirement application (filed December 20, 1999).
Following the SRP Administration Committee’s decision of March 14, 2001
denying the disability retirement application, Ms. “K” was separated from
the Fund pursuant to the procedures provided in GAO No. 16, Rev. 5. As
a result of the length of her service, Ms. “K” received the maximum 22V
months separation benefit, which expired June 7, 2003.

4Such payment is calculated as follows:

“4.06 Payments Under the Separation Benefits Fund. Whenever, under this Order, a
staff member is entitled to a payment on separation from the Separation Benefits Fund
(separation for medical reasons without access to a disability pension, abolition of
position, reduction in strength, or change in job requirements), the payment shall be
in an amount equivalent to one and one-fourth months’ salary for each year of service,
subject to a maximum that is the smaller of:

(a) the equivalent of 22-1/2 months’ salary; and

(b) the amount of salary that would otherwise have been payable to the staff mem-

ber between the last day on duty and his mandatory retirement age of 65.
The salary rate used for calculating the payment shall be the salary the staff member
is receiving on the last day on duty; [footnote omitted] and length of service shall be
computed to the nearest full month served.”
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Applicant’s Request for Disability Retirement and Report by
Medical Advisor

17. On December 20, 1999, Ms. “K” filed with the Administration Com-
mittee of the Staff Retirement Plan a Request for disability retirement.

18. On January 26, 2001, the Medical Advisor to the SRP Administra-
tion Committee delivered his report on Ms. “K”’s condition. The Medical
Advisor reviewed Ms. “K”’s medical history, which included treatment
and surgeries for breast cancer, as well as “depressive episodes resulting in
suicide attempts.” He noted that she has been diagnosed with “borderline
personality” but had not undergone psychotherapy of “sufficient intensity
and frequency” to treat the condition. He also observed that “[w]orking at
the IMF has heightened her feeling of vulnerability, which due to her per-
sonality structure [has] been transformed into persecutory feelings.” In the
Medical Advisor’s view, “[a]lthough she has the cognitive capacity to work
at a job similar to the one she performed at the IMF, she lacks the motivation
to seek to return to work with the IMF or to seek employment elsewhere.”
The Medical Advisor concluded his report by offering the following Opin-
ion and Recommendation:

“OPINION:

The independent psychiatric evaluator has diagnosed Mrs. [“K”] with a
‘borderline personality” with dissociative features. ‘Borderline Personal-
ity” is a characterologic disorder hallmarked by a pervasive pattern of
unstable and intense interpersonal relationships. It is characterized by
alternating idealization and devaluation of relationships; associated with
recurrent suicidal gestures or threats; marked reactivity of mood, such as
irritability, and transient stress related paranoid ideation or disassocia-
tion. Treatment may be difficult because a person with the disorder often
adopts the attitudes and behaviors of others, giving the impression of
being fairly well adjusted. Medication usually can control the depressive
aspects of the condition. The problems with relationships may require that
a person with the disorder to make an effort to change surroundings in
order to bolster self-esteem.

This primary characterologic disorder impairs Mrs. [“K”]’s ability to suc-
cessfully perform, on a sustained basis, collaborative tasks because it
causes her to perceive the IMF as demanding and insensitive. Neverthe-
less, it does not totally incapacitate her from performing tasks that the
IMF might reasonably ask of her. Her other medical conditions are not
thought to be major contributors to [her] impairments. Her depression
is in remission. Her breast cancer has not recurred. Although intensive
therapy would be expected to lessen the negative consequences of her
characterologic disorder; given her personality type, she is unlikely to
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substantially commit herself to long-term intensive psychotherapy. Under
the circumstances, Mrs. [“K”] is unfit to perform satisfactorily her IMF
job function because of the constellation of psychologic factors associated
with her characterologic disorder.

Although not totally incapacitating, her characterologic disorder causes
her to have difficulty effectively collaborating with co-workers. This
impairment becomes more problematic when she is experiencing other
problems, such as anxiety associated with breast cancer therapy, or when
it becomes associated with depression. Such co-existent factors aggravate
her coping ability. Her limited personal adaptive capabilities perpetuate
her unfitness to successfully perform her job.

Furthermore, her capacity to satisfactorily perform her job function has
been aggravated by her protracted absence from the IMF work environ-
ment. Her condition is permanent in that she will not be able to return to
the IMF and perform satisfactorily.

Accordingly, Mrs. [“K”] is unfit to successfully perform the tasks of her
position; therefore, an agreed upon employment separation on that basis
is likely to be mutually beneficial and warranted to her and the IMF.

RECOMMENDATION:

Mutually agreed upon separation because of unfitness.”

Decision of the Administration Committee

19. On March 1, 2001, the Administration Committee met to render a
decision on Ms. “K”’s Request for disability retirement. The Committee’s
discussion of Applicant’s case is summarized in its Final Minutes, which
read in part as follows:

“This . .. case involved a staff member with a personality disorder and
for whom mal[n]y accommodations had been made in the work place. The
Medical Advisor felt that the external evaluator had done a thorough job
in assessing the person’s current condition. Prior medical conditions were
either in remission or under control. The person’s attitude and ability to
work might improve but their personality precluded them from commit-
ting to a course of therapy that could improve their condition. The person
was neither acutely depressed nor psychotic and could perform the duties
of their job. However, because of their unpredictable personality, there
would likely be interpersonal friction if they returned to the workplace.

A return to the workplace was no longer a viable option because the per-
son was reluctant to return to work and co-workers were fearful of her
behavior.”
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20. The Committee also discussed whether the Applicant could work at
home, but considered that this option would still require extensive contact
with the workplace, resulting in “interpersonal friction.” The Adminis-
tration Committee concluded that Ms. “K” did not qualify for disability
retirement.

21. The Committee’s Decision was issued on March 14, 2001, informing
Ms. “K”:
“It has been found that your case does not meet the requirement of Section
4.3 (a) (i) of the Staff Retirement Plan, which states ‘such participant, while
in contributory service, became totally incapacitated, mentally or physi-
cally for the performance of any duty with the Employer that he might
reasonably be called upon to perform.”

The Decision included no reasons for the Committee’s determination or any
information as to avenues of recourse. Instead, it advised Applicant to con-
tact a particular official of HRD “. .. to discuss other options.”

The Channels of Administrative Review

22. The case of Ms. “K”—and another of Ms. “J” also decided this day—
are the second and third to come to the Administrative Tribunal through
the channels of administrative review established by the issuance in 1999
of Rules of Procedure by the SRP Administration Committee, and they are
the first cases to reach the Tribunal to arise from the denial of requests for
disability retirement.> (Decisions arising under the SRP that are within the
competence of the Administration or Pension Committees of the Plan are
expressly excluded from the jurisdiction of the Fund’s Grievance Commit-
tee.)® Rule VIII of the Rules of Procedure of the SRP Administration Com-
mittee’ provides that a Requestor may file with the SRP Administration

SMr. “P” (No. 2), Applicant v. International Monetary Fund, Respondent, IMFAT Judgment No.
2001-2 (November 20, 2001), paras. 31-35, considered the exhaustion of administrative review
in a case involving a dispute arising under Section 11.3 of the Plan.

6GAO No. 31, Rev. 3 (November 1, 1995) provides in pertinent part:

“4.03 Limitations on the Grievance Committee’s Jurisdiction. The Committee shall not
have jurisdiction to hear any challenge to ... (iii) a decision arising under the Staff
Retirement Plan that is within the competence of the Administration or Pension Com-
mittees of the Plan.”

7 “RULE VIII

Review of Decisions
1. A Requestor, or any other person claiming any rights or benefits under the Plan,
who wishes to dispute a Decision may submit an Application for Review of a Deci-
sion (hereinafter ‘Application’) to the Secretary within ninety (90) days after the
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Committee an application for review of a Decision of the Committee within
ninety days of its receipt, and Rule X® provides that the channel of review
for a Request submitted to the SRP Administration Committee has been
exhausted for the purpose of filing an application with the IMF Administra-
tive Tribunal when the Committee has notified the applicant of the results
of its review of that Decision.

Requestor receives a copy of the Decision. An Application shall satisfy all of the
requirements as to form set forth in Rule IIT and otherwise applicable to a Request.
Subject to Rule X, paragraph 2, if no Application has been submitted within this
period and an extension of time described in Rule IX, paragraph 2 has not been
granted, the right to submit an Application shall cease.

2. The Committee may review a Decision, either in response to a timely Application
or at its own initiative. The Committee may also be required to review a decision
at the request of the Pension Committee in accordance with the jurisdiction of that
Committee as set out in Section 7.1(c) of the Plan. The Committee shall not, however,
review a Decision so as to affect adversely any action taken or recommended therein,
except in cases of:

(a) misrepresentation of a material fact;

(b) the availability of material evidence not previously before the Committee; or

(c) a disputed claim between two or more persons claiming any rights or benefits
under the Plan.

3. If the Committee undertakes to review a Decision, or if it declines to review a Deci-
sion, all parties to the Decision shall be notified in writing.

4. Any review of a Decision shall be conducted in accordance with Rules IV, VI and VII.
The Committee shall notify the Applicant of the results of its review within three
months of the receipt of the Application by the Secretary.”

“RULE X
Exhaustion of Administrative Review
1. The channel of administrative review for a Request submitted to the Committee
shall be deemed to have been exhausted for the purpose of filing an application with
the Administrative Tribunal of the Fund when, in compliance with Article V of the
Statute of the Administrative Tribunal (Statute):
(a) three months have elapsed since an Application for review of a Decision was
submitted to the Committee in accordance with Rule VIII, paragraph 1 and the
results of the review have not been notified to the Applicant; or
(b) the Committee has notified the Applicant of the results of any review of a Deci-
sion, or its decision to decline to review a Decision; or
(c) the conditions set out in Article V, Section 3(c) of the Statute have been met.
2. The channel of administrative review for:
(a) a Request or a Decision referred by the Committee to the Pension Committee
for decision in accordance with Rule V; or
(b) a matter otherwise before the Pension Committee for decision,
shall not be deemed to have been exhausted until a decision has been made by the
Pension Committee and notified to the Requestor or a person otherwise seeking the
decision. If a Request is referred back by the Pension Committee to the Committee
for decision, in accordance with Rule V, paragraph 3, then Rule X, paragraph 1 shall

apply.”
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Ms. “K"”’s Application to Administration Committee for Review
of Decision

23. On June 16, 2001, Ms. “K” submitted to the SRP Administration Com-
mittee an application for review of its Decision denying her Request for
disability retirement. To that application, Ms. “K” appended a letter from
her treating psychiatrist, as additional information for the Committee’s
consideration.

24. The treating psychiatrist’s letter, dated June 15, 2001 indicated that
Ms. “K” had been a patient of his since August 21, 2000. She had a history
of “major depressive episodes” over the preceding six years, precipitated by
her breast cancer and difficulties at work. She also experienced “overwhelm-
ing persistent anxiety” and “paranoid behavior” related to the workplace,
and the treating psychiatrist expressed concern that a return to work would
exacerbate her symptoms. He concluded by expressing his opinion that Ms.
“K” is totally incapacitated from work:

“Based on her mental disorder, which is major depressive disorder recur-
rent, severe, in addition to chronic Lyme disease, which is manifested by
mood swings, generalized fatigue, difficulty concentrating and arthritic
problems; and history of breast cancer, which is fortunately currently in
remission, Mrs. [“K”]’s conditions are permanent in that they not only
totally incapacitate her from performing tasks that the IMF might reason-
ably ask of her, but from performing a job anywhere else.”

Additional Medical Review by the Administration Committee

25. Following the filing of Ms. “K”’s June 16, 2001 application for review
of its Decision, the SRP Administration Committee embarked upon an
additional assessment of her medical status. The Committee engaged a
psychiatrist specializing in neuropsychiatric medicine and occupational
psychiatry to undertake reviews of those medical records that earlier had
been collected by the Joint Bank/Fund Health Services Department (“HSD”)
and had been used by the Committee’s Medical Advisor to develop his
initial opinion. Additionally, the reviewing psychiatrist requested and was
granted the opportunity to conduct an in-person assessment of the Appli-
cant. The impressions of the reviewing psychiatrist were later transmitted to
the Medical Advisor who, in turn, indicated his opinion.

26. The reviewing psychiatrist performed an initial review of records
August 25, 2001. These records consisted of information from several different
physicians and dated back to 1998. A note of March 30, 2000 from an earlier
treating physician (recommending disability retirement to HSD) is quoted:
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“Since going on medical disability, she has continued to have intermit-
tent periods of depression in spite of antidepressant medication and
psychotherapy.”

The record review also revealed various life circumstances, including the
death from cancer of Ms. “K”’s husband, a head injury to her son, and her
1995 diagnosis with breast cancer followed by medical and surgical compli-
cations. Ms. “K” had recounted to one physician that she had been depressed
most of her life, but “usually not ‘badly.”

27. The reviewing psychiatrist concluded, based on the record review,
that the three most plausible diagnoses for Ms. “K”’s condition were “Bor-
derline Personality Disorder, Recurrent Depression secondary to that, and/
or an alternate form of Bipolar Disorder.” He elaborated his views on her
employability as follows:

“If the diagnoses are correct as above, this patient would be periodically
hampered from performing adequately in the workplace, but not perma-
nently. There would be a general tendency to misinterpret and mistrust,
making it difficult to work with coworkers and vice versa and overreac-
tion with mood swings. Although technically she could do any job within
the IMF, on a practical level it would be very difficult for her to work
within a vocational context without overreacting to what she perceives as
discrimination, rejection or ‘different treatment,” and would be very dif-
ficult for the organization to tolerate her behavior. I do agree with Dr. . ..
that technically she is not disabled, but on a practical level would find
working difficult and the organization would find her difficult to work
with based on the above.

... She is technically not disabled, but both she and any organization
would find it hard to work together.”

28. Thereafter, on September 5, 2001, the reviewing psychiatrist under-
took his own psychiatric evaluation of Ms. “K”, which included an interview
and psychological testing. He noted that Ms. “K” was continuing to see the
treating psychiatrist who had provided the letter of June 15, 2001 and that
her treatment included medication. The reviewing psychiatrist’s conclusions
are summarized as follows.

“

This is a patient with multiple psychiatric problems. Her view of her sur-
roundings is colored and altered by several factors: One, the tendency
towards paranoid ideation, which is not frank paranoia, but suspicious-
ness with ideas of reference, possibly the bipolar disorder. There is no clear
delineation that this is bipolar, although she has certainly been treated for
it.. ..
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The patient certainly would have difficulty in fitting into groups and work-
ing consistently without problems. However, this is not a consistently dis-
abling condition and I do not believe at this time that she is disabled. I do
believe that she sees her life through the prism of referential thinking part
of, in this case, the personality disorder and at times through the prism of
bipolar, but in general, the patient seems to be able to do her work.

Therefore, my original impression is reinforced, that is, that the patient
finds it intermittently difficult to work in groups and groups find it inter-
mittently difficult to work with the patient, but that she is not totally dis-
abled from her work by any psychiatric condition.

There is no suggestion that work contributed in any meaningful manner
to this patient’s psychiatric difficulties. While she may have had reactions
to her perceptions and to events at the workplace, her psychiatric symp-
toms emanate from biologic, developmental characterologic constructs
endemic to her personality and neurochemistry.”

29. Additionally, the reviewing psychiatrist reviewed records of the
treating psychiatrist and reported on these on November 11, 2001. These
notes indicate diagnosis by the treating psychiatrist of bipolar disorder. The
reviewing psychiatrist drew the following conclusion:

“Basically, however, in reviewing his notes, they are consistent with my
evaluation of the patient. The inconsistency arises because [the treating
psychiatrist] feels that she is totally disabled for all work and I do not.”

30. Finally, the reviewing psychiatrist also provided a review of psy-
chological testing that had been performed by a psychologist. This testing
revealed a patient “. . . who has considerable psychological pathology which
alters the way in which she perceives external stimuli.” The reviewing psy-
chiatrist opined:

“Ms. [“K”] has significant premorbid pathology which does not formally
disable her from work, but which would make it very difficult to work
with her or for her to work with others. However, she is not disabled from
her occupation or for any occupation for which she is trained or has rea-
sonable experience.”

Medical Advisor’s Final Report to the Administration Committee
and Additional Information

31. On April 25, 2002, the Medical Advisor prepared his final report to
the SRP Administration Committee in connection with Ms. “K"’s application
for review of the Committee’s initial Decision. The Medical Advisor noted
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that he had reviewed the findings of the reviewing psychiatrist, the letter
from the treating psychiatrist, and records of Ms. “K’s infectious disease
specialist, but that this additional information had not changed his opinion.
He stated his conclusions as follows:

“I'had concluded that Mrs. [“K”] had a ‘Borderline Personality” with disso-
ciative features that was characterized by a pervasive pattern of unstable
interpersonal work relationships. These conditions required her to make
efforts to change her surroundings in order to bolster self-esteem and
stress-related paranoid ideation. Medication had controlled the depressive
aspects of this mental condition.

Although not totally incapacitating, her characterologic disorder and her
limited personal adaptive capabilities make it difficult for her to collabo-
rate with co-workers; and therefore, to successfully perform the required
tasks of her position. Intensive psychotherapy would be expected to lessen
the negative consequences that her personality disorder has upon her
workplace functioning.”

32. Finally, at the suggestion of the Administration Committee, addi-
tional review (of records) was sought from an infectious disease specialist,
with regard to references in Ms. “K”’s records of “chronic Lyme Disease.”
According to the Fund, that review was delivered in the format of a let-
ter from external counsel because the reviewing physician was unable to
provide a written report before the Committee’s upcoming meeting date.
The letter summarized the conclusions of the reviewing infectious disease
specialist that Ms. “K” most likely had suffered from Lyme Disease in the
past but that she had been successfully treated, as there was no evidence of
persistent disease of the joints or central nervous system. The Medical Advi-
sor expressed his concurrence with that assessment on May 2, 2002.

The Administration Committee’s Decision on Review

33. On the same day, May 2, 2002, the Secretary of the Administration
Committee transmitted to the Committee’s members documentation for
their consideration of Ms. “K”’s application for review. This documentation
included: (a) Ms. “K”’s original Request for disability retirement and the
Medical Advisor’s original opinion; (b) Ms. “K”’s application for review; (c)
reports of the reviewing psychiatrist; (d) the letter summarizing views of
the reviewing infectious disease specialist; and (e) the Medical Advisor’s
final report.

34. In the covering memorandum to the Committee, the Secretary of
the Administration Committee noted that in the course of collecting medi-
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cal records from known treating physicians, additional treating physicians
were identified and that a time-consuming effort had been made to collect
additional records for review in the case. The Secretary concluded that the
reviewing physicians and the Medical Advisor were of the opinion that
the Applicant is not totally and permanently disabled, that her condition is
treatable, and that there are jobs at the Fund that she could be called upon
to perform.

35. The following week, on May 9, 2002, the Administration Committee
met to decide on Ms. “K”’s application for review. Salient excerpts of the
Committee’s Final Minutes are provided below:

“

... A member asked for clarification of points in the Medical Advisor’s
opinion. The member wanted to know . . . how difficult it was for others to
work with the participant and if these difficulties could make it impossible
for the person to do the job even though they were technically capable of
performing the duties of the job.

The Legal Representative noted that the underlying cause of the person’s
difficulties had to be considered. Another member asked if the person’s
medical condition qualified her as disabled under the Plan. A member
noted that there was a certain moral hazard in granting a disability pen-
sion to a person who had an apparent treatable personality disorder as
opposed to an incapacitating mental illness. The Committee agreed on
this point. . ..

... [The Medical Advisor] also noted that the participant frequently
changes physicians and does not fully comply with prescribed medical
regimes. He went on to indicate that the participant has been diagnosed
as a borderline personality and this characterological condition primarily
influences the participant’s behavior. Treatment is difficult because the
participant can but does not comply with the treatment regimes. . . .

... The Medical Advisor indicated that the condition can be controlled
with medication usually for depression and anxiety.

A member asked if a harassing environment would induce such a condi-
tion. The Medical Advisor replied that the records indicate that this condi-
tion existed at an early developmental period in the participant’s life and
that while it is not easy to classify, the condition does not start with one or
two incidents but develops over a person’s life time.

The Chair asked if this condition would be considered disabling by the
Plans of other organizations, to which external counsel replied that it
would not be considered disabling. ... The Advisor also noted that the
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key to determining incapacity in this instance is whether there is a voli-
tional problem as with thought disorders where the person has no choice
because they are confused, disoriented or delusional. In this case, the
person’s thinking is not disordered and they do have a choice to comply or
not to comply with a treatment regime which could help her. The Medical
Advisor further elaborated that the participant’s condition reflected poor
impulse control. She could follow a treatment regime by taking prescrip-
tion drugs to control her behavior. There is no reason in the record why
she cannot do so.

... It was noted that the Plan cannot require anybody either to take medi-
cine or undergo surgery, but that does not mean that the Plan is required
to grant a disability pension to a member who refuses treatment that
will alleviate or eliminate the disability. The member asked whether the
condition was not an illness, and the Medical Advisor reiterated that the
condition was a character disorder reflecting the participant’s difficulties
in relating to other people. . . . It was not clear why the person stopped tak-
ing medication. Another member remarked that the participant seemed
very sick, and referenced one of the reviewing physicians’ reports where
it was noted that while the person was not disabled, practically it would
be difficult for the person to work with others. The Medical Advisor asked
rhetorically if a person does not get along with others should they qualify
for a disability pension. External counsel noted that she can perform the
functions of her job. A member asked if the participant’s inability to get
along with other people is a medical condition that could qualify them for
a disability pension. The Legal Representative noted that when the person
can do the job, even though not on a sustained long-term basis, they are
not permanently and totally disabled. Another member noted that it is not
appropriate to grant a disability pension simply because a person cannot
or does not want to work within the organization’s structure and deal with
other staff.

The Medical Advisor reiterated that this was a developmental disorder,
and not a thought disorder. Since there are jobs that the participant could
perform, she is not totally disabled. In addition, since her condition can
be controlled with prescription drugs even though there is expected to be
recidivism, she is not permanently disabled.

”

36. Accordingly, the Administration Committee decided unanimously to
sustain its original Decision and communicated to Applicant its Decision on
Review by letter of May 17, 2002. The decision letter set forth the standard
for disability retirement and described the process of medical review that
the Committee had undertaken in her case. The Committee stated its conclu-
sions as follows:
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“Since 1990, you have been given opportunities to work as a Staff Assistant
in several different areas. . .. The Committee concluded that it is within
your capacity to perform the duties required of Staff Assistants.

Taking all of the circumstances into account, the Committee concluded
that your condition is treatable and so is not a total and permanent dis-
ability as required by the Plan.”

The final paragraphs of the Decision on Review advised Ms. “K” of her right
to contest the decision in the Administrative Tribunal.

37. On August 15, 2002, Ms. “K” filed her Application with the Adminis-
trative Tribunal.

Summary of Parties’ Principal Contentions

Applicant’s principal contentions

38. The principal arguments presented by Applicant in her Application
and Reply are summarized below.

1. Applicant is totally and permanently incapacitated within the meaning
of SRP Section 4.3.

2. The SRP Administration Committee incorrectly interpreted the appli-
cable Plan provision to require the symptoms of a psychiatric disorder to
be continuous in order to be totally incapacitating. Applicant’s symptoms
do not wax and wane in a predictable manner so as to allow the employer
to accommodate their periodicity.

3. An incapacity is “permanent” within the meaning of SRP Section 4.3
when the symptoms arise at irregular intervals but with such frequency
as to prevent the Applicant from functioning as an employee for indeter-
minate periods.

4. Applicant is unable to perform her job or any other job.

5. Within the context of Applicant’s remaining working life, she is totally
and permanently disabled, although a younger person might not be so
classified.

6. The Fund’s administration is in the best position to determine the effect
of Applicant’s medical condition on her ability to perform her job or other
work with the IME. The physicians’ definitions of total incapacity are
entitled to no more deference than are laymen’s in determining fitness for
work. The administration has concluded that Ms. “K” is not a candidate
for continued employment with the IMEF, yet she is determined not to be
totally incapacitated for purposes of disability retirement.
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7. Applicant has attempted to alleviate her condition by undergoing psy-
chotherapy and taking prescribed medications; she has cooperated with
the treatment regimens of her treating physicians.

8. The medical evidence shows that a return to work would likely exacer-
bate Applicant’s symptoms.

9. The nature of borderline personality disorder should not be minimized,
as the term “borderline” signifies the border between neurosis and psy-
chosis, not between normalcy and mild neurosis.

10. The Administration Committee’s decision was procedurally defective
because the medical experts were not jointly selected to be truly indepen-
dent, the Committee considered a hearsay report of the findings of one of
the reviewing physicians, and “ [t]he information provided the Commit-
tee excluded applicant’s [ilnformation in its entirety.”

11. Applicant seeks as relief:

a) that the Tribunal order that Applicant be granted a disability
pension retroactively;

b) that “all funds deducted from her service accounts be recredited;”?
and

¢) legal costs.

Respondent’s principal contentions

39. The principal arguments presented by Respondent in its Answer and
Rejoinder are summarized below.

1. The Administration Committee correctly applied the terms of the Plan
to determine that Applicant is not totally and permanently incapacitated
within the meaning of SRP Section 4.3.

2. Intermittent incapacity is not “total” incapacity under the SRP. As long
as Applicant can perform her duties, even if not on a sustained basis, she
is not totally and permanently incapacitated.

3. The Administration Committee properly determined that Applicant
could perform the functions of a Staff Assistant even though her personal-
ity disorder could make it intermittently difficult for her to get along with
colleagues.

4. Assuming that Applicant is currently totally incapacitated, this inca-
pacity is not likely to be permanent. Applicant’s condition is treatable.

“Respondent has answered that no credits have been deducted from any accounts of Appli-
cant and that Applicant has not elaborated what credits she believes should be restored.
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5. The record shows that Applicant has been insufficiently committed to a
treatment program that would control her symptoms. Her thinking is not
disordered, and she could choose to comply with such a program.

6. At age 52, Applicant has approximately 13 years of remaining working
life until mandatory retirement. She has not established that this is insuf-
ficient time for treatment of her personality disorder.

7. Disability retirement, which entails a lifelong commitment on the part
of the Fund, is intended for the most extreme medical conditions. A condi-
tion such as Applicant’s may be an appropriate case for medical separation
but not for disability retirement.

8. The terms of the SRP clearly contemplate that the Administration Com-
mittee’s decision must be based on, and consistent with, the expert advice
of its Medical Advisor.

9. The Administration Committee acted appropriately in considering the
opinions of both reviewing and treating physicians. That the underlying
records of the treating physicians are not provided to Committee mem-
bers does not represent a failure of process because the records are of a
sensitive nature and the members do not have the expertise to evaluate
them.

10. Applicant has not shown any bias on the part of the reviewing physi-
cians or that it was improper for the Committee to accept a summary by
external counsel of the report of the infectious disease specialist. Appli-
cant has not shown that the Committee failed to take into account any
material information that would have affected its decision.

Consideration of the Issues of the Case

The Administrative Tribunal’s Standard of Review for Disability
Retirement Cases

The Administrative Tribunal in this case applies the standard of review
for disability retirement cases as adopted and elaborated in greater detail
in the case of Ms. “” also decided today. The essence of that standard is set
forth below.

40. The Administrative Tribunal’s standard of review in all cases is gov-
erned by the second sentence of Article III of the Statute of the Administra-
tive Tribunal, which provides:

“In deciding on an application, the Tribunal shall apply the internal law
of the Fund, including generally recognized principles of international
administrative law concerning judicial review of administrative acts.”
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The standard of review describes the relationship between the Administra-
tive Tribunal and the decision maker responsible for the contested decision.
It represents the degree of deference accorded by the Tribunal to the decision
maker’s judgment. The standard of review is designed to set limits on the
improper exercise of power and represents a legal presumption about where
the risk of an erroneous judgment should lie. The degree of deference—or
depth of scrutiny—may vary according to the nature of the decision under
review, the grounds upon which it is contested, and the authority or exper-
tise that has been vested in the original decision maker.

41. A distinguishing feature of the problem posed by review of deci-
sions of the Administration Committee of the Staff Retirement Plan is that
the Committee plays a dual role within the dispute resolution system. It is
responsible for taking the administrative act that may be contested in the
Administrative Tribunal and it also supplies what is deemed a channel of
review for purposes of the exhaustion of remedies requirement of Article V
of the Tribunal’s Statute when, pursuant to Article VIII of its Rules of Proce-
dure, it reconsiders its own decision.!? Accordingly, while a decision of the
Grievance Committee will not be subject to direct review by the Administra-
tive Tribunal,!! a decision of the SRP Administration Committee necessarily
will be.

42. In resolving the question of the appropriate standard of review in
a given case, the Administrative Tribunal looks to the following sources:
a) the text of Article III, requiring that it apply “. .. generally recognized
principles of international administrative law concerning judicial review
of administrative acts,” b) the published Commentary on the Statute, i.e.
the Report of the Executive Board proposing the Statute’s adoption, c) the
jurisprudence of the IMFAT, and d) the jurisprudence of other international
administrative tribunals.

0In this regard, it may be considered that the “standard of review” applied by the Admin-
istration Committee in reviewing its own decisions is supplied by Rule VIII of its Rules of
Procedure. Paragraph 2 of that Rule provides in pertinent part:
“2. ...
The Committee shall not, however, review a Decision so as to affect adversely any
action taken or recommended therein, except in cases of:
a) misrepresentation of a material fact;
b) the availability of material evidence not previously before the Committee; or
¢) a disputed claim between two or more persons claiming any rights or benefits
under the Plan.”
1See Mr. M. D’Aoust, Applicant v. International Monetary Fund, Respondent, IMFAT Judgment
No. 1996-1 (April 2, 1996), para. 17.
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43. In Ms. “]”, the Tribunal reviewed the Statutory Commentary and
observed that the IMFAT’s jurisprudence has confirmed many of the prin-
ciples articulated therein. Hence, in a variety of contexts, the Administrative
Tribunal, in discharging its responsibility to review the lawfulness of chal-
lenged administrative acts, has acknowledged, and deferred to, the exercise
of the managerial discretion of the Fund. This deference is at its height when
the Tribunal reviews regulatory decisions (as contrasted with individual
decisions), especially policy decisions taken by the Fund’s Executive Board.
In cases involving the review of individual decisions taken in the exercise of
managerial discretion, the Administrative Tribunal consistently has invoked
the standard set forth in the Commentary as follows:

“. .. with respect to review of individual decisions involving the exercise
of managerial discretion, the case law has emphasized that discretionary
decisions cannot be overturned unless they are shown to be arbitrary,
capricious, discriminatory, improperly motivated, based on an error of law
or fact, or carried out in violation of fair and reasonable procedures.”

(Report of the Executive Board, p. 19.) It is this standard of review that
Respondent in Ms. “]” urged the Tribunal to apply to the review of disability
retirement decisions of the Administration Committee.

44. In Ms. “]”, the Tribunal observed that the standard articulated in the
Commentary for review of individual decisions involving managerial dis-
cretion comprehends a number of different factors. Hence, its operation in a
particular case may emphasize one factor over others or it may involve mul-
tiple factors, depending upon such variables as the nature of the contested
decision and the grounds on which the applicant seeks that it be impugned.
When the Tribunal reviews an administrative act of the Fund to determine
if the decision taken has been “arbitrary or capricious,” i.e. the component
of the standard of review that Respondent emphasized for application in
Ms. “]”, it applies its least rigorous level of scrutiny.

45. The IMFAT’s jurisprudence also suggests that an important element
in determining the standard of review may be the nature of the underlying
decision-making process that is subject to the Tribunal’s review. See Ms. “Y”
(No. 2), para. 65: “It may be noted as well that the degree of the Tribunal’s
review is necessarily dictated by the nature of the process being reviewed.”
Respondent in Ms. “|” characterized a decision of the SRP Administration
Committee denying an application for disability retirement as “quintessen-
tially a discretionary judgment.” The Administrative Tribunal considered
whether the process undertaken by the SRP Administration Committee
in taking a decision on an application for disability retirement is properly
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characterized as an act of managerial discretion or as something different.
The Tribunal concluded that the process of construing the applicable terms
of the Staff Retirement Plan and applying them to the facts of a particular
case to determine the applicant’s entitlement or not to the requested benefit
may more closely resemble a judicial act than one typically taken pursuant
to managerial authority.

46. A second respect in which a decision arising from the SRP Adminis-
tration Committee may be distinguished from an administrative act taken in
the exercise of managerial discretion is that the channel of review applicable
to such decisions does not involve review by the Managing Director. Indi-
vidual decisions taken under the Staff Retirement Plan are exclusively vested
in the Administration Committee, subject only to direct appeal (following
reconsideration by the Committee) to the Administrative Tribunal.!?

47. In Mr. “P” (No. 2), Applicant v. International Monetary Fund, Respondent,
IMFAT Judgment No. 2001-2 (November 20, 2001),!3 the IMFAT had the
opportunity to explore the nature of this appeal process. While not address-
ing explicitly the matter of the standard of review to be applied when a deci-
sion of the SRP Administration Committee is contested in the Administrative
Tribunal, it recognized the unique nature of the appellate authority arising
from Section 7.2 of the Plan and Article II** of the Tribunal’s Statute:

12GRP Section 7.2 provides:
“7.2 Administration Committee

(b) ...Except as may be herein otherwise expressly provided, the Administration
Committee shall have the exclusive right to interpret the Plan; to determine whether
any person is or was a staff member, participant, or retired participant; to direct the
employer to make disbursements from the Retirement Fund in payment of benefits
under the Plan; to determine whether any person has a right to any benefit hereunder
and, if so, the amount thereof; and to determine any question arising hereunder in con-
nection with the administration of the Plan or its application to any person claiming
any rights or benefits hereunder, and its decision or action in respect thereof shall be
conclusive and binding upon all persons interested, subject to appeal in accordance
with the procedures of the Administrative Tribunal. ...”

1BMr. “P” (No. 2) is the only other case arising from a decision of the SRP Administration

Committee that has been reviewed on the merits by the IMFAT.
14Article II (1b) provides:
“ARTICLE I1

1. The Tribunal shall be competent to pass judgment upon any application:

b. by an enrollee in, or beneficiary under, any retirement or other benefit plan
maintained by the Fund as employer challenging the legality of an administra-
tive act concerning or arising under any such plan which adversely affects the
applicant.”
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“The significance of the Tribunal’s appellate authority is illustrated by the
present case. Absent it, the Applicant and the Intervenor could find them-
selves without third party remedy.”

(Para. 141.)

48. In Mr. “P” (No. 2), the Tribunal considered a case arising under SRP
Section 11.3 (and Rules thereunder) regarding the giving effect under the
Plan to certain domestic relations orders. Respondent framed the question
in that case as ... whether the Committee acted properly and in accor-
dance with the [applicable] Rules in deciding to place into escrow a por-
tion of Applicant’s pension benefits.” (Para. 119.) The Tribunal echoed this
formulation:

“The challenge to the legality of the individual decision may be stated as
follows: Did the Administration Committee properly apply SRP Section
11.3 and the Rules thereunder in the circumstances of the case?”

(Para. 132.) Significantly, the Tribunal reviewed the “soundness” (para. 144)
of that decision and concluded that although the decision of the Committee
was “understandable,” it was “in error and must be rescinded.” (Para. 145).

49. Hence, in Ms. “]”, the Tribunal identified two factors that differentiate
a decision of the SRP Administration Committee on a request for disability
retirement from an act of managerial discretion. First, functionally, the
decision may be regarded as “quasi-judicial,” requiring the decision maker,
i.e. the SRP Administration Committee, to construe the requirements of
the applicable provision of the pension Plan and to apply the Plan’s terms
to the facts of a particular case. Second, the decision is made by an entity,
i.e. the SRP Administration Committee, that is vested with the authority to
take such decisions on behalf of the Plan without review by the Managing
Director. Instead, they are subject to direct appeal (following a decision on
reconsideration by the Committee) to the Administrative Tribunal.

50. The distinctions identified above have been noted as well by inter-
national administrative tribunals and commentators with regard to review
of both disciplinary decisions and decisions under a staff retirement plan.
Accordingly, it has been observed that decisions of an international organi-
zation that may appear to be discretionary in character may, in fact, involve
quasi-judicial decision making. In such cases, the administrative tribunal’s
standard of review may be heightened accordingly:

“. .. Quasi-judicial powers

There is a very exceptional category of power which may be described as
a quasi-judicial power and which administrative authorities may exercise

119



IMF ADMINISTRATIVE TRIBUNAL REPORTS, VOL. IIT

under their internal law. These powers, although apparently framed in
terms of discretionary criteria, are regarded by tribunals as subject to total
judicial control unlike discretionary powers. The tribunal can examine the
decision taken by the administrative authority de novo in order to establish
whether the decision was one which the tribunal would have itself taken,
had it been called upon to take the initial decision taken by the adminis-
trative authority. Thus, it acts rather as a court of appeal than as a court
of review.

... There is evidence that most tribunals regard the power to take dis-
ciplinary measures as being subject to total judicial control.[footnote
omitted]”

C.F. Amerasinghe, The Law of the International Civil Service (1994), Vol. I, p. 267.

51. Such heightened scrutiny on the part of an international administra-
tive tribunal is not, however, limited to cases involving review of disciplinary
sanctions. Accordingly, the World Bank Administrative Tribunal (“WBAT”),
reviewing decisions of the Bank’s Pension Benefits Administration Com-
mittee (“PBAC”) on applications for disability retirement, has recognized
the distinctive nature of this review, expressly distinguishing the “special
appellate jurisdiction” established by the terms of the Bank’s pension plan
from the Tribunal’s ordinary review of acts of managerial discretion:

“28. In this case the Applicant has, pursuant to Section 10.2 (f) of the Staff
Retirement Plan (SRP), appealed from a decision of the Pension Benefits
Administration Committee (PBAC) denying his request for a disability
pension.

29. The scope of the review undertaken by the Tribunal varies according to
the nature of the case before it. Thus, in matters that fall exclusively within
the discretion of the Respondent, the function of the Tribunal is limited to
examining whether those decisions are arbitrary, discriminatory, improp-
erly motivated, based on error of fact, carried out in violation of a fair and
reasonable procedure or otherwise tainted by an abuse of power (Saberi,
Decision No. 5 [1981], para. 24; Suntharalingam, Decision No. 6 [1981], para.
27; Thompson, Decision No. 30 [1986], para. 24; Bertrand, Decision No. 81
[1989], para. 15). In other matters, such as disciplinary measures, however,
the jurisdiction of the Tribunal is broader in that it may review the merits
of the Respondent’s decision. As stated in prior decisions in this respect,
‘the Tribunal is not confined to a limited control of abuse of power as if it
were purely a matter of executive discretion and . . . it may exercise broader
powers of review in relation to both facts and law” (Carew, Decision No. 142
[1995], para. 32; Planthara, Decision No. 143 [1995], para. 24). This is also the
case when the Tribunal is invited to intervene under a special appellate
jurisdiction established in the Rules of the Bank.
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30. Under the Staff Retirement Plan, Section 10.2 (f), the decision of the
PBAC is final, but it is subject to appeal to the Tribunal. No other internal
remedies are available in the Bank. The appeal is made directly to the
Tribunal. The determination made by the PBAC in this case, denying the
request for a disability pension, cannot be regarded purely as a matter of
executive discretion. ... "

John Courtney (No. 2) v. International Bank for Reconstruction and Development,
WBAT Decision No. 153 (1996), paras. 28-30. The WBAT has described its
review process in such cases as follows:

“. .. Accordingly, the Tribunal may examine (i) the existence of the facts,
(ii) whether the conditions required by the Staff Retirement Plan for grant-
ing the benefits requested were met or not, (iii) whether the PBAC in tak-
ing the decision appealed has correctly interpreted the applicable law, and
(iv) whether the requirements of due process have been observed.” (Id.,
para. 30.)

52. While in Courtney (No. 2), the WBAT upheld the decision of the Bank’s
Pension Benefits Administration Committee to deny an application for dis-
ability retirement, in a subsequent decision, Ahlam Shenouda v. International
Bank for Reconstruction and Development, WBAT Decision No. 177 (1997), the
WBAT, applying the identical standard of review (para. 12), concluded to the
contrary that the applicant was entitled to disability retirement. The WBAT
in Shenouda explained its authority to review the merits of the PBAC’s deci-
sion, i.e. to decide whether or not the Committee’s conclusion was supported
by the weight of the evidence. At the same time, it noted that some weight
could be given to the views of Committee’s Medical Advisor:

“22. The Tribunal has reviewed the same medical information and opin-
ions that were before the PBAC at the time it considered, and then recon-
sidered, the Applicant’s request. . . . The Tribunal concludes that the result
reached by the PBAC, which concurred with the Medical Advisor, is con-
trary to the clear weight of the evidence.

23. The Staff Retirement Plan contemplates that the PBAC is to reach a
decision that is warranted by the diagnoses and prognoses of the doctors
who have directly examined and treated the applicant. The Committee
is not to rely solely upon the secondary assessment of the Medical Advi-
sor, who does not examine the applicant and who, he himself concedes,
may not necessarily be an expert in all of the wide range of illnesses that
come before the PBAC, including fibromyalgia. Yet Section 3.4(a) of the
SRP provides that a staff member ‘shall be retired on a disability pen-
sion if one or more physicians designated by the Committee finds,” that
the applicant was then disabled and likely to remain so. In effect, this
prevents the award of a disability pension whenever the Medical Advisor
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believes it to be unwarranted—no matter whether the PBAC disagrees.
If it does disagree, the only way such a pension can be awarded is if the
PBAC appoints another physician who reaches the same conclusion as
the PBAC.

24. But the Tribunal is not so constrained. In sitting on ‘appeal” from the
decision of the PBAC, the Tribunal can—giving some weight to the views
of the Medical Advisor—review independently the written opinions of the
physicians who examined or treated the Applicant, and may conclude that
the great weight of the evidence, or of the medical opinions, supports or
not the claim of a likely permanent disability.”

After reviewing the record in Shenouda, the WBAT overruled the decision of
the PBAC and held that the applicant should be awarded a disability pen-
sion. (Para. 35.)

53. The same result was reached in A v. International Bank for Reconstruc-
tion and Development, WBAT Decision No. 182 (1997), in which the WBAT
decided, in light of the medical evidence, that the conclusions of the PBAC
could not be sustained. (Para. 16). As to the standard of review, the WBAT
in A again reaffirmed the standard enunciated in Courtney (No. 2), observing
that “[t]he power of the Tribunal under Section 10.2(f) [of the pension plan]
is very broad and allows for the examination of all elements of fact and law
as well as of procedural fairness and transparency.” (Para. 4.)

54. Accordingly, in Ms. “|” the IMF Administrative Tribunal adopted the
following standard of review applicable to a decision by the Administra-
tion Committee of the Staff Retirement Plan to deny a request for disability
retirement:

1. Did the SRP Administration Committee correctly interpret the

requirements of SRP Section 4.3 and soundly apply them to the facts of the
case, or was the Committee’s decision based on an error of law or fact?

2. Was the Committee’s decision taken in accordance with fair and
reasonable procedures?

3. Was the Committee’s decision in any respect arbitrary, capricious,
discriminatory or improperly motivated?

It is this standard that shall be applied in the present case.

Did the Administration Committee Properly Interpret and Apply
SRP Section 4.3?

55. Applying the standard of review set forth above, the question on
which the Administrative Tribunal must now decide is whether the Admin-
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istration Committee correctly interpreted the requirements of SRP Section
4.3(a) and soundly applied them to the facts of Ms. “K"’s case.

56. SRP Section 4.3(a) provides in its entirety:
“4.3 Disability Retirement

(a) A participant in contributory service shall be retired on a disability
pension before his normal retirement date on the first day of a calendar
month not less than 30 nor more than 120 days immediately following
receipt by the Administration Committee of written application therefor
by the participant or the Employer; on the condition that the Pension Com-
mittee must find, on the recommendation of the Administration Commit-
tee and the certification of a physician or physicians designated by the
Administration Committee, that:

(i) such participant, while in contributory service, became totally
incapacitated, mentally or physically, for the performance of
any duty with the Employer that he might reasonably be called
upon to perform;

(ii) such incapacity is likely to be permanent; and

(iii) such participant should be retired.”

Hence, the two essential qualifications for disability retirement are that 1)
the applicant is “. . . totally incapacitated, mentally or physically, for the per-
formance of any duty with the Employer that he might reasonably be called
upon to perform,” and 2) the incapacity is “likely to be permanent.” It is
recalled that in Ms. “]” the dispute as to the interpretation and application of
SRP Section 4.3(a) centered on the question of whether, given the applicant’s
inability to perform the functions of the job she had occupied when her
incapacity arose, there were other duties that the Fund reasonably could ask
her to perform. By contrast, in the case of Ms. “K”, the dispute focuses on
whether or not the applicant’s condition incapacitates her from performing
the functions of the job she had occupied for many years. Specifically, this
case requires the Tribunal to interpret and apply SRP Section 4.3(a) in the
circumstance of a staff member who has been impaired on a recurring basis
from performing her job functions as a result of psychiatric illness.

1. Under the terms of the Plan, is Applicant “. .. totally incapacitated,
mentally or physically, for the performance of any duty with the
Employer that [s]he might reasonably be called upon to perform”?

57. Applicant contends that the Administration Committee incorrectly
construed the requirements of the SRP by requiring that the symptoms of
a psychiatric disorder be “continuous” to be totally incapacitating. Ms. “K”
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asserts that her case raises the question of whether a person with a condi-
tion marked by symptoms that are “. . .irregular in time of appearance,
but [which occur] with such frequency as to render the sufferer unable to
function as an employee at irregular times for indeterminate durations”
is totally and permanently incapacitated under the Plan. Applicant main-
tains that her symptoms do not wax and wane in a predictable manner so
as to allow for their accommodation by the employer. Respondent, on the
other hand, contends that “intermittent” incapacity is not “total” incapac-
ity under the SRP, and that as long as Applicant can perform her duties,
“even if not on a sustained basis,” she is not totally and permanently inca-
pacitated.!> The conflicting views of the parties raise questions of both law
and fact, i.e. whether (or when) recurring incapacity may amount to total
incapacity under the terms of the SRP, and whether Applicant’s condition
so qualifies.

58. Respondent seeks support in the Word Bank Administrative Tribu-
nal’s decision in Courtney (No. 2) for the view that a participant who is able
to perform some work, even if not on a sustained basis, is not eligible for
disability retirement. In Courtney (No. 2), the medical evidence showed that
the applicant had developed an illness that had been successfully treated,
although a recurrence could not be ruled out. He applied for disability
retirement on the basis that he was no longer able to undertake extensive
travel and stressful situations that marked his full-time career with the
Bank. In rendering its decision upholding the denial of disability retirement,
the WBAT observed:

“The standard of reasonableness does not require that the participant
should continue to be able to do exactly what he had been doing. If a
staff member, for example, is unfit to travel but is capable of performing
duties at headquarters which are compatible both with his experience and
the Bank’s needs, then it cannot be concluded that he is totally and per-
manently incapacitated for any duty that he is reasonably called upon to
perform and the requirement of the Retirement Plan is not met.”

(Para. 33.) Accordingly, the WBAT rejected the applicant’s view that his dis-
ability should be measured against the kind of work and work-related travel
that had been part of his routine activity as a staff member. The Tribunal
found that he “. . . could have still undertaken reasonable work assignments
and, therefore, that he was not totally incapacitated.” (Para. 34.) In reviewing
the facts, the WBAT also noted that the Applicant had engaged in occasional

15This same standard was articulated by the Legal Representative during the deliberations
of the Administration Committee. (Administration Committee Final Minutes, May 9, 2002.)
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teaching and consultancy arrangements, contradicting his initial assertion
that he was unemployed. (Para. 31.)

59. The question arises whether the WBAT’s decision in Courtney (No.
2) supports the principle that a pension plan participant who can perform
job functions but not on a “sustained basis” is not totally incapacitated for
purposes of the SRP. In a subsequent judgment, the WBAT summarized its
holding in the case as follows: “In Courtney (No. 2), the Applicant’s disability
was not regarded as total because although it precluded him from continu-
ing to travel for the Bank as part of his employment, it did not prevent him
from performing other assignments that required no such travel.” (A, para.
13.) Moreover, it may be observed that in other cases a specific finding by
the Medical Advisor of inability to perform the functions of a position “on
a sustained basis” led to a conclusion that the applicant for disability retire-
ment was totally (although not necessarily permanently) incapacitated. See,
e.g, Shenouda, in which the Medical Advisor had opined that the applicant
was “. .. currently incapacitated from performing on a sustained basis, any
tasks that The Bank might reasonably ask of her,”” leading the WBAT to con-
clude that the consensus among the doctors was that incapacity at the time
was total. (Para. 18.) See also A, para. 15. Similarly, in Ms. “]”, in determining
that the applicant for disability retirement could not perform the tasks of a
verbatim reporter, the Medical Advisor had advised that Ms. “]” “.. . cur-
rently lacks the residual functional capacity to perform, on a sustained basis,
intensive repetitive arm and hand functions.”

60. Furthermore, it may be asked whether the (apparently successful)
performance of occasional teaching and consulting assignments by Mr.
Courtney is analogous to the facts of Ms. “K”’s case, or whether Ms. “K"’s
inability to perform her tasks occurred with such frequency, severity, or
unpredictability as to render her totally incapacitated for the performance
of any duty which the Fund might reasonably call upon her to perform. In
analyzing this question it is to be recalled that the finding of the Adminis-
tration Committee on review was that “. . . it is within [Ms. “K"’s] capacity
to perform the duties required of Staff Assistants.” At the same time, the
Committee in rendering its initial Decision had concluded thata “. . . return
to the workplace was no longer a viable option because the person was
reluctant to return to work and co-workers were fearful of her behavior.”
The Administration Committee also noted that many accommodations had
already been made in the workplace for Ms. “K”. Additionally, the Com-
mittee considered and rejected the possibility that Ms. “K” would be able
to perform her functions by working at home. (Administration Committee
Final Minutes, March 1, 2001.)
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61. The medical evidence in this case does not speak directly to the ques-
tion of how frequently Applicant was impaired in her functioning or the
precise nature of this intermittent or periodic incapacity. The Medical Advi-
sor and the reviewing psychiatrist both remarked on the recurrent nature of
Ms. “K”’s symptoms and drew conclusions about the potential impact on her
job performance. The Medical Advisor observed that Ms. “K”’s “. . . erratic
emotional storms have resulted in people in the workplace becoming wary
of her,” leading him to conclude that her psychiatric disorder “. .. impairs
[her] ability to successfully perform, on a sustained basis, collaborative
tasks....” At the same time, he concluded that it “does not totally inca-
pacitate” her from performing tasks that the IMF might reasonably ask of
her. (Medical Advisor’s report of January 26, 2001.) Similarly, the reviewing
psychiatrist opined “. .. this patient would be periodically hampered from
performing adequately in the workplace, but not permanently.” (Review-
ing psychiatrist’s report of August 25, 2001.) Additionally, he noted, “. . . the
patient finds it intermittently difficult to work in groups and groups find
it intermittently difficult to work with the patient. ...” He concluded that
“...this is not a consistently disabling condition. ... in general, the patient
seems to be able to do her work.” (Reviewing psychiatrist’s report of Sep-
tember 5, 2001.)

62. These views may be contrasted with Applicant’s own assertion that
she is disabled on an unpredictable basis, preventing her disability from
being accommodated by the employer. In the opinion of her treating psy-
chiatrist, Ms. “K”’s medical status “...not only totally incapacitate[s] her
from performing tasks that the IMF might reasonably ask of her, but from
performing a job anywhere else.” (Report of treating psychiatrist, June 15,
2001.) The assertion that Ms. “K”’s disability rendered her unable to carry
out her job functions would appear to be borne out by the Administration
Committee’s initial findings that a return to the workplace was not a viable
option in the case of Ms. “K”, chiefly on account of the effect of her condition
on her ability to maintain effective working relationships with colleagues,
who were said to be fearful of her behavior. (See also Medical Advisor’s ini-
tial report finding Ms. “K” unfit to perform her job.) Accordingly, although
Ms. “K”’s disabling symptoms may be of an “intermittent” character, they
may well have had a pervasive effect on her ability to maintain the position
of Staff Assistant.

63. In a like vein to Ms. “J”, Ms. “K” propounds the view that it is incon-
sistent for the Fund to determine that Applicant is not a candidate for con-
tinued employment, separating her from service for medical reasons under
GAO No. 13, Rev. 5, Annex I and GAO No. 16, Rev. 5, while at the same
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time denying that she is totally incapacitated for purposes of her eligibil-
ity for disability retirement. The Fund counters that disability retirement
is intended only for the most extreme medical conditions which render the
individual totally incapable of performing functions within the organiza-
tion, and that the eligibility standard for disability retirement is higher than
for other benefits because it entails a “lifelong commitment by the Fund.”6

64. It is noted that GAO No. 16, by its terms, contemplates that there will
be SRP participants separated on medical grounds who will not qualify for
disability retirement. Accordingly, Section 11.02 of that GAO requires that
separation not be implemented until a determination on disability retire-
ment has been made under the SRP, a determination which, in turn, affects
entitlements to separation benefits. Therefore, under the Fund’s internal law,
separation for medical reasons cannot determine entitlement to a disability
pension. Nonetheless, in the Tribunal’s view, the factual circumstances sur-
rounding the separation may be given weight in reviewing the soundness
of the SRP Administration Committee’s decision on an application for dis-
ability retirement. Ms. “K” urges that “[cJommon sense is the touchstone
of decision making regarding disability ...,” and that “[tJo describe the
conduct of a long time employee as intolerable to her employer, to attribute
that intolerable conduct to the employee’s mental health and then to draw
the conclusion that the condition does not constitute total incapacity is
illogical.”

65. Applicant, furthermore, has linked the issue of the significance of her
medical separation to the question of which decision maker is in the best
position to decide questions of disability. Applicant maintains that it is the
Fund’s administration (which has deemed Ms. “K” unsuited for service) that
is best equipped to determine fitness for work. Hence, Applicant contends
that the physicians’ opinions are entitled to no more deference than are
laymen’s in determining her capacity for employment.

66. Applicant accordingly raises the important issue of who decides inca-
pacity under the SRP, specifically, what role the members of the Administra-
tion Committee (vis-a-vis the Medical Advisor) take in the decision-making
process. By its terms, SRP Section 4.3(a) requires that a participant in con-
tributory service shall be retired on a disability pension “...on the rec-

ommendation of the Administration Committee and the certification of a

161t should be noted that the SRP is an insurance scheme to which both participants and
the employer make contributions. In addition, participants receiving disability retirement are
subject to periodic reassessment of their eligibility, pursuant to SRP Section 4.3(c) and (d).
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physician or physicians designated by the Administration Committee.” In
Shenouda, the World Bank Administrative Tribunal observed that while the
parallel provision of the Bank’s retirement plan might prevent the Pension
Benefits Administration Committee from deviating from the conclusions of
the Medical Advisor (unless another physician were appointed who con-
cluded differently), the Administrative Tribunal was not so constrained.
Accordingly, in Shenouda, the WBAT reversed the PBAC’s decision denying
the request for disability retirement on the basis that the Committee’s deci-
sion was “contrary to the clear weight of the evidence.” (Paras. 22-24.) The
same result was reached by the WBAT in the case of A, para. 16, in which
the WBAT held that the PBAC’s conclusions could not be sustained in light
of the reports of the treating physicians.

67. In reviewing the soundness of the Administration Committee’s deci-
sion to deny Ms. “K”’s application for disability retirement, the Tribunal
accordingly must consider whether the decision is supported or not by the
weight of the evidence. In this assessment, it is appropriate for the Tribunal
to consider such factors as a) the internal consistency of the physicians’
reports, separating observations as to Applicant’s condition from ultimate
conclusions with respect to incapacity, and b) whether the Administration
Committee drew reasonable conclusions from the evidence.

68. There are, in this case, aspects of the reviewing physicians reports
that call into question their internal consistency. For example, in the same
report in which the Medical Advisor opined that Ms. “K”’s inability success-
fully to perform collaborative tasks on a sustained basis “. . . does not totally
incapacitate her from performing tasks that the IMF might reasonably ask
of her” (emphasis supplied), he also repeatedly stated that she was “unfit”
to perform the functions of her position:

“...Ms. [“K”] is unfit to perform satisfactorily her IMF job function
because of the constellation of psychologic factors associated with her
characterologic disorder.

... Her condition is permanent in that she will not be able to return to the
IMF and perform satisfactorily.

Accordingly, Ms. [“K"] is unfit to successfully perform the tasks of her
position.”

(Medical Advisor’s report of January 26, 2001.) Striking among the reports of
the reviewing psychiatrist is a tendency to juxtapose “technical” or “formal”
competence to do a job with a practical assessment of the difficulties Appli-
cant is likely to encounter (or has encountered) in the workplace. Hence, the
reviewing psychiatrist commented:
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“Although technically she could do any job within the IMF, on a practical
level it would be very difficult for her to work within a vocational con-
text ... and [it] would be very difficult for the organization to tolerate her
behavior. . . .

She is technically not disabled, but both she and any organization would
find it hard to work together.”

(Reviewing psychiatrist’s report of August 25, 2001.) (Emphasis supplied.) In
a subsequent report, the reviewing psychiatrist commented that Ms. “K”’s
symptoms do not “. . . formally disable her from work, but . . . make it very diffi-
cult to work with her and for her to work with others.” (Emphasis supplied.)

69. The question arises of what weight should be accorded to the ultimate
conclusions of the physicians regarding incapacity (as contrasted with their
specific findings and observations) and whether any internal inconsisten-
cies in their reports render them entitled to less deference. The WBAT spoke
to this question in part in Courtney (No. 2), para. 32, commenting on a phy-
sician’s statement (which the record revealed had been drafted by counsel
with the objective of supporting the application for disability retirement),
cautioning: “The views expressed on disability are opinions and not facts.”
Moreover, in a telling comment, the reviewing psychiatrist in the present
case distinguished his evaluation of Ms. “K” from that of her treating psy-
chiatrist as follows:

“Basically, however, in reviewing his notes, they are consistent with my
evaluation of the patient. The inconsistency arises because [the treating
psychiatrist] feels that she is totally disabled for all work and I do not.”

(Reviewing psychiatrist’s report of November 11, 2001.) Accordingly, in
reviewing the medical records, it is necessary to separate the physicians’
observations and descriptions of Applicant’s condition from the conclusions
that they drew as to her incapacity.

70. An additional concern in this case is the possible tendency of the
decision makers to minimize the seriousness of Applicant’s medical condi-
tion, especially as the review process progressed and most strikingly in the
deliberations of the Administration Committee on review. By the reviewing
psychiatrist’s account, Ms. “K” “...is a person with multiple psychiatric
problems.” She has been diagnosed with depression secondary to borderline
personality disorder and possibly bipolar disorder. (Reviewing psychiatrist’s
reports of August 25, 2001 and September 5, 2001.)

71. Withregard to Ms. “K”’s depression, after examining Applicant’s med-
ical records, the reviewing psychiatrist remarked that “. . . Ms. [“K”]’s notes
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are characterized by diagnoses most consistently of recurrent depression.”
(Reviewing psychiatrist’s report of August 25, 2001.) Applicant’s treating
psychiatrist characterized her mental disorder as “major depressive disorder
recurrent, severe,” noting that she had suffered major depressive episodes
over the preceding six years. (Report of treating psychiatrist, June 15, 2001.)
The Medical Advisor in his initial report to the Administration Commit-
tee noted a history of “depressive episodes resulting in suicide attempts.”
(Medical Advisor’s report of January 26, 2001.) Nonetheless, the Medical
Adpvisor characterized Applicant’s recurrent depression as “in remission,”
based on the findings of an earlier evaluator.”” (Medical Advisor’s report of
January 26, 2001.)

72. Significantly, the reviewing psychiatrist was of the opinion that
Ms. “K”’s depression was “secondary to” borderline personality disorder.
(Reviewing psychiatrist’s report of August 25, 2001.) The Medical Advisor
later opined that “[m]edication had controlled the depressive aspects of this
mental condition.” (Medical Advisor’s report of April 25, 2002.) Accordingly,
the opinions of the reviewing psychiatrist and Medical Advisor, and later
the discussion in the Administration Committee, focused upon Applicant’s
diagnosis of borderline personality disorder, addressing the question of
whether the symptoms of that condition rendered Ms. “K” “totally incapaci-
tated” under the terms of the SRP.

73. The following statement in the public domain, a publication of the
U.S. National Institutes of Health, is pertinent!s:

“Borderline personality disorder (BPD) is a serious mental illness char-
acterized by pervasive instability in moods, interpersonal relationships,
self-image, and behavior. . . . Originally thought to be at the ‘borderline’ of
psychosis, people with BPD suffer from a disorder of emotion regulation. . . .
There is a high rate of self-injury without suicide intent, as well as a signifi-
cant rate of suicide attempts and completed suicide in severe cases.[footnote
omitted] Patients often need extensive mental health services, and account
for 20 percent of psychiatric hospitalizations.[footnote omitted] . . .

... BPD often occurs together with other psychiatric problems, particu-
larly bipolar disorder, depression, anxiety disorders, substance abuse, and
other personality disorders.

7By contrast, the reviewing psychiatrist in his record review noted a report of a treating
physician that, as of March 30, 2000, Ms. “K” continued to experience intermittent periods of
depression despite treatment. (Reviewing psychiatrist’s report of August 25, 2001.)

18Somewhat similar information, from a private mental health website, was included with
Applicant’s Reply as Attachments A and B.
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Treatments for BPD have improved in recent years. Group and individual
psychotherapy are at least partially effective for many patients. Within the
past 15 years, a new psychosocial treatment termed dialectical behavior
therapy (DBT) was developed specifically to treat BPD, and this technique
has looked promising in treatment studies.[footnote omitted] Pharmaco-
logical treatments are often prescribed based on specific target symptoms
shown by the individual patient. Antidepressant drugs and mood stabi-
lizers may be helpful for depressed and/or labile mood. Antipsychotic
drugs may also be used when there are distortions in thinking.[footnote
omitted]

Although the cause of BPD is unknown, both environmental and genetic
factors are thought to play a role in predisposing patients to BPD symp-
toms and traits. . . .

”

(NIH Publication No. 01-4928, found at http://www.nimh.nih.gov/publi-
cat/bpd.cfm) This quotation indicates that borderline personality disorder is
both a serious mental illness and one that may be difficult to treat.

74. The Final Minutes of the Committee’s deliberations on Ms. “K"’s
application for review reflect that “[tlhe Committee agreed” that “. . . there
was a certain moral hazard in granting a disability pension to a person who
had an apparent treatable personality disorder as opposed to an incapacitating
mental illness.” (Administration Committee’s Final Minutes, May 9, 2002.)
(Emphasis supplied.) Later in the discussion, a member of the Committee
“. .. asked whether the condition was not an illness and the Medical Advi-
sor reiterated that it was a character disorder reflecting the participant’s dif-
ficulties in relating to other people.” (Id.) When another member remarked
that the participant “seemed very sick,” it was reported that “[t]he Medical
Adpvisor asked rhetorically if a person does not get along with others should
they qualify for a disability pension.” (Id.) A Committee member thereafter
observed that “. .. it is not appropriate to grant a disability pension simply
because a person cannot or does not want to work within the organization’s
structure and deal with other staff.” (Id.)

75. It may be asked whether, in the discussion of the Administration
Committee, the Medical Advisor somewhat discounted the seriousness of
Applicant’s medical condition and the difficulty of its treatment, in contrast
to his own earlier reports. For example, in the Medical Advisor’s initial
report of January 26, 2001, he had asserted that treatment of borderline per-
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sonality disorder “may be difficult,” noting that Ms. “K” had not undergone
psychotherapy of “sufficient intensity and frequency” to treat the condi-
tion. He also observed that medication can usually control the “depressive
aspects” of the condition. (Medical Advisor’s report of January 26, 2001.)
In his final report of April 25, 2002, the Medical Advisor reaffirmed that
“intensive psychotherapy” would be expected to “lessen” the negative con-
sequences of the disorder on Ms. “K”’s workplace functioning. (Medical
Advisor’s report of April 25, 2002.)

76. These views, it may be observed, are consistent with the information
provided in the NIH publication, i.e. that patients with borderline personal-
ity disorder often need extensive mental health services, that psychotherapy
is at least partially effective in many cases, and that medication may be help-
ful for depressed mood. (NIH Publication No. 01-4928.) Similarly, the infor-
mation source on borderline personality disorder attached to Applicant’s
pleadings suggests: “Psychotherapy is nearly always the treatment of choice
for this disorder; medications may be used to stabilize mood swings.” (Bor-
derline Personality Disorder, http://www.mentalhealth.com.)

77. Nonetheless, despite the Medical Advisor’s reports citing the impor-
tance of psychotherapy to the treatment of Ms. “K”’s personality disorder,
the Final Minutes of the deliberations of the Administration Committee do
not contain any discussion of psychotherapy as an element in her treatment.
Instead, it is noted that “. . . her condition can be controlled with prescription
drugs.” (Administration Committee’s Final Minutes, May 9, 2002.)

78. There is thus a certain inconsistency in the evaluation of the medi-
cal condition of the Applicant. Nonetheless, the Administrative Tribunal,
having reviewed the evidence that was before the Medical Advisor and the
Administration Committee, concludes that the Applicant is totally incapaci-
tated, mentally, to perform the duties in the Fund that she might be reason-
ably called upon to perform, namely those of Staff Assistant, particularly
because her mental condition renders her unable to collaborate construc-
tively with co-workers.

2. Having found that Applicant is “totally incapacitated” under the
terms of the Plan, is that incapacity “likely to be permanent”?

79. Having found that Applicant is totally incapacitated for the perfor-
mance of any duty that the Employer may reasonably ask her to perform, the
Tribunal next must ask whether that incapacity is “likely to be permanent.”
(SRP Section 4.3 (a) (ii).) “Disability must first be total and, secondly, likely
to be permanent (that is, not transitory) and both elements are related to
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any duty that the participant might reasonably be called upon to perform.”
Courtney (No. 2), para. 33.

80. In Shenouda, the WBAT identified several factors to be considered in
determining whether total incapacity is likely to be permanent:

“. .. the extent to which the Applicant’s condition was or was not improv-
ing over time, whether it could be expected to respond to medication, exer-
cise, and the like, and whether the Applicant was reasonably complying or
not with such a regimen.”

(Para. 22.) In the case of Ms. “K”, the question of the likely permanency of
her condition centers on the issues of the seriousness of her illness, the ease
of its treatment, and Applicant’s reasonable compliance or not with avail-
able treatment options. It is recalled that the decision of the Administration
Committee on review was that, taking all of the circumstances into account,
Ms. “K”’s condition was “. .. treatable and so is not a total and permanent
disability as required by the Plan.” (Administration Committee’s decision
on review, May 17, 2002.) Is this conclusion consistent with the proper inter-
pretation of the SRP and with the evidence in the case?

81. The potential for permanency of Applicant’s condition was remarked
upon by a number of observers. Significantly, the Medical Advisor in his
initial report to the Administration Committee concluded that Ms. “K”’s
“... condition is permanent in that she will not be able to return to the IMF
and perform satisfactorily.” (Medical Advisor’s report of January 26, 2001.)
Similarly, the Administration Committee, while taking its initial decision to
deny Ms. “K"’s application for disability retirement, at the same time, in its
discussion, had taken the view that a return to the workplace was “no longer
a viable option.” (Administration Committee Final Minutes, March 1, 2001.)
The Administrative Tribunal accordingly concludes that the Administration
Committee’s initial decision that Ms. “K” was not permanently incapacitated
runs counter to the weight of the evidence.

82. On review, Ms. “K”’s treating psychiatrist supported her application
for review with the assertion that her conditions are “. .. permanent in that
they not only incapacitate her from performing tasks that the IMF might
reasonably ask of her, but from performing a job anywhere else.” (Treat-
ing psychiatrist’s report of June 15, 2001.) In contrast, the reviewing psy-
chiatrist concluded “. . . this patient would be periodically hampered from
performing adequately in the workplace, but not permanently.” (Reviewing
psychiatrist’s report of August 25, 2001.) In his final report to the Admin-
istration Committee, the Medical Advisor did not opine specifically on the
likely permanency of Applicant’s condition, instead citing his agreement
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with the reviewing psychiatrist that Ms. “K” is “capable of performing her
job functions” and hence was not totally disabled. (Medical Advisor’s report
of April 25, 2002.)

83. The deliberations of the Administration Committee on review and
the litigation in the Administrative Tribunal have focused the issue of per-
manency on a factual dispute as to whether Applicant has been reasonably
compliant or not with prescribed treatment regimens. Respondent contends
that Applicant has been insufficiently committed to a treatment program
that would control her symptoms and, as her thinking is not disordered,
that she could choose to comply with such a program. Applicant asserts that
she “. .. has attempted at every opportunity to alleviate her condition” by
undergoing psychotherapy and taking prescribed medications, cooperating
with the treatment regimens of her treating physicians.

84. The Final Minutes of the Administration Committee reflect that the
Committee based its decision on review in part on the view that Applicant
was not compliant with prescribed treatment:

“...[The Medical Advisor] ...noted that the participant frequently
changes physicians and does not fully comply with prescribed medical
regimes. . . . Treatment is difficult because the participant can but does not
comply with the treatment regimes. . ..

... It was not clear why the person stopped taking medication.”

(Administration Committee Final Minutes, May 9, 2002.) The Committee
also noted in its discussion that while the Plan cannot require a participant
to take medication or undergo surgery, it was not required to grant a dis-
ability pension to an individual who “refuses treatment.” (Id.)

85. Moreover, the Medical Advisor identified as the “key to determining
incapacity in this instance” as “. . . whether there is a volitional problem as
with thought disorders where the person has no choice because they are
confused, disoriented or delusional.” (Id.) The Medical Advisor concluded
that:

“In this case, the person’s thinking is not disordered and they do have a
choice to comply or not to comply with a treatment regime which could
help her. ... She could follow a treatment regime by taking prescription
drugs to control her behavior. There is no reason in the record why she
cannot do so.”

(Id.) At the same time, the Medical Advisor “. .. further elaborated that the
participant’s condition reflected poor impulse control.” (Id.)
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86. With regard to the factual dispute as to Ms. “K”’s compliance or not
with the treatment options offered by her physicians, the record before the
Tribunal appears to be lacking in evidentiary support for any of the follow-
ing findings: a) that Ms. “K” was noncompliant with prescribed treatment,
b) that she frequently changes physicians, or c) that she had stopped taking
medication. The record review by the reviewing psychiatrist would seem
instead to confirm that Ms. “K” had availed herself of treatment options for
her multiple psychiatric conditions. The medical records show that she had
been under psychiatric care and had been prescribed numerous medica-
tions over the years. While it is not possible to know whether Applicant was
fully compliant, for example, in taking prescribed medications, there are no
notations in the records that she was not. In fact, the Medical Advisor’s own
final report to the Administration Committee stated that “[m]edication had
controlled the depressive aspects of this mental condition [i.e. borderline
personality disorder].” (Medical Advisor’s report of April 25,2002.) As to the
specific contention that Ms. “K” had frequently changed physicians, it may
be observed that the reviewing psychiatrist’s November 11, 2001 review of
the records of the treating psychiatrist revealed that Ms. “K” had remained
under the treatment of that physician for more than a year. (Reviewing
psychiatrist’s report of November 11, 2001.)

87. As noted earlier, the Medical Advisor expressed the view in his initial
report that Ms. “K” had not undertaken psychotherapy of sufficient inten-
sity or frequency to treat her mental condition:

“She has never undergone long-term psychotherapy. Although her recent
therapy has been supportive, it has not been of sufficient intensity and
frequency to treat her character disorder. She has not been motivated to
attempt individual intensive therapy, tending to focus instead on activities
which enable her to avoid distress.”

(Medical Advisor’s report of January 26, 2001.) This conclusion is not tan-
tamount, however, to a finding that Ms. “K” had been “noncompliant” in
pursuing treatment of her condition.

88. An important question presented by this case is the extent to which
Applicant’s alleged “noncompliance” with treatment, if, in fact, there has
been such noncompliance, may be attributable to the effects of the condition
itself. Interestingly, in the same portion of the Administration Committee’s
discussion in which the Medical Advisor expressed the view that Appli-
cant’s alleged failure to comply with treatment was a matter of volition and
that she could follow a treatment program, he “further elaborated” that Ms.
“K"”s “. .. condition reflected poor impulse control.” (Administration Com-
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mittee Final Minutes, May 9, 2002.) Similarly, in his initial report, the Medi-
cal Advisor had noted: “Although intensive therapy would be expected to
lessen the negative consequences of her characterologic disorder; given her
personality type, she is unlikely to substantially commit herself to long-term
intensive psychotherapy.” (Medical Advisor’s report of January 26, 2001.)
(Emphasis supplied.) Regarding Ms. “K”’s cognitive state, the reviewing
psychiatrist had noted that it is “. . . probably overwhelmed at times by her
moods and emotions.” (Reviewing psychiatrist’s report of August 25, 2001.)
Accordingly, it is possible that Applicant’s mental disorder may itself have
impeded its treatment.

89. In the view of the Administrative Tribunal, there is insufficient sup-
port in the record for the conclusion that Applicant did not comply with
prescribed treatment regimes; moreover, if there were basis for a finding of
noncompliance, it is possible that such noncompliance would be regarded as
“reasonable” given the nature of Applicant’s illness.

90. The WBAT addressed the issue of alleged noncompliance with treat-
ment options in the Shenouda case, in which the Applicant had been diag-
nosed with fibromyalgia. In that case, the Bank had contended that . . . any
failure on the part of the Applicant to improve in health is primarily attribut-
able to her unreasonable failure to take recommended medications, exercise
and therapy.” (Para. 25.) The WBAT concluded that these assertions were
“clearly contradicted by the record,” (id.) as the evidence showed that physi-
cal therapy was not likely to improve the individual’s condition and that any
failure to use prescribed medications was attributable to the adverse side
effects they produced. (Paras. 2627, 30.) The WBAT also noted physician
reports of the applicant’s “severe” impairment, as well as the recent deterio-
ration of her condition, concluding that “it was much more likely than not
that this disability would be permanent.” (Paras. 28-30.)

91. Ms. “K” additionally contends that within the context of her remain-
ing working life she is totally and permanently incapacitated, although a
younger person might not be so classified. Respondent contends that at age
52 (Ms. “K”’s age at the time of the Administration Committee’s Decision on
Review), Applicant has approximately thirteen years of remaining working
life until reaching the Fund’s mandatory retirement age of 65 and that she
has not shown that this is insufficient time for treatment of her personality
disorder.

92. The WBAT has recognized that age may be a consideration in deter-
mining permanent incapacity under the parallel provision of the Bank’s
pension plan. In Shenouda, para. 33, the WBAT held that determination of
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whether total incapacity is “likely to be permanent” is to be made “in rela-
tion to the normal retirement age” of 62 under the Plan.’® In Shenouda, the
applicant was 57 at the time that her application for disability retirement
had been rejected; she had been, at that time, fully disabled for more than
two and one-half years. The WBAT decided, under all of the circumstances,
that there was no reasonable basis to conclude that the applicant’s condition
would improve in the following five years. In this case, Ms. “K”’s proximity
to her normal retirement date (defined by SRP Section 4.3(f) for purposes of
disability retirement as age 65)% is a factor to be considered in determining
whether her incapacity is likely to be permanent.

93. Finally, any treatment options and prospects for improvement natu-
rally must be evaluated in the context of the seriousness of the illness and
the length of its duration. In A, the WBAT considered a case in which the
dispute between the parties was not as to the existence of the applicant’s
incapacity but whether the incapacity was likely to be permanent. The
Medical Advisor’s opinion was that treatment would restore the applicant’s
work capability and that she therefore was not “permanently” incapacitated.
The WBAT reversed the PBAC’s decision (which was based on the Medical
Adpvisor’s conclusion) because the medical records showed that the applicant
suffered from a severe and long-standing psychiatric condition:

“In the view of the Tribunal, the PBAC’s conclusions cannot be sustained
in the light of the said Medical Reports, particularly in the following
respects:

(i) They fail to take sufficient account of the fact that the Applicant had
suffered from severe depression since childhood. In 1992, Dr. X concluded
that she had a ‘severe psychiatric condition.” The underlying cause of the
Applicant’s illness is a long-standing one and the Medical Reports do not
show that this problem has been eradicated or improved by treatment.

”

(Para. 16.) Accordingly, the WBAT concluded:

“In light of such a long history of severe depression and psychological dis-
orders, which seemed to have deteriorated with the years, the Applicant
may be regarded as totally incapacitated for the performance of any duty

“The WBAT's rationale was that, as is the case under the Fund’s SRP, disability retirees
under the Bank’s Plan are subject to periodic reassessment up until normal retirement age.
(Shenouda, para. 33.)

20For purposes other than disability retirement, “normal retirement date” is defined under
the Fund’s Plan as age 62. (SRP Section 1.1(k).)
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with the Bank which she might reasonably be called upon to perform and
such incapacity is ‘likely to be permanent.”

(Para. 17.) In holding that the incapacity was “likely to be permanent,” the
WBAT further suggested that the determination is to be made in light of
the provision of the World Bank’s pension plan, parallel to the Fund’s SRP,
authorizing the periodic reassessment of disability retirees:

“. .. Section 3.4(a) does not say that incapacity must be permanent but only
‘likely’ to be permanent. The test is confirmed by Section 3.4(d) of the Staff
Retirement Plan which empowers the Bank to terminate the disability
pension on medical examination or other satisfactory evidence that the
incapacity of a retired participant has wholly ceased or that he or she has
regained the earning capacity which he or she had before the disability.”

(Para. 17.)

94. In the case of Ms. “K”, there is evidence in the record that Applicant’s
condition is of a long-standing character. The Medical Advisor in his initial
report had noted a history of depressive episodes, the treating psychiatrist
dated these as extending over the preceding six years, and Ms. “K” had
recounted to another physician that she had been depressed most of her life,
although “usually not ‘badly’.” Moreover, the reviewing psychiatrist made
clear that Applicant’s . . . psychiatric symptoms emanate from biologic, devel-
opmental characterologic constructs endemic to her personality and neuro-
chemistry.” (Reviewing psychiatrist’s report of September 5, 2001.) Similarly,
the Final Minutes reflect that the Medical Advisor told the Administration
Committee during its discussion that “. . . the records indicate that this con-
dition existed at an early developmental period in the participant’s life and
that . . . the condition . . . develops over a person’s life time.” (Administration
Committee Final Minutes, May 9, 2002.) Moreover, it may be observed that
while the Medical Advisor in his reports faulted Applicant for not undertak-
ing “intensive” psychotherapy, he also held out only limited hope for its effi-
cacy, noting that it would be expected to “lessen” the negative consequences
that her personality disorder has upon her workplace functioning. (Medical
Advisor’s reports of January 26, 2001 and April 25, 2002.)

95. The immediate question for decision is whether Applicant’s incapac-
ity is the result of a long-standing, intractable condition for which she has
reasonably but unsuccessfully attempted treatment and hence is “likely to
be permanent” or whether the conclusion of the Administration Commit-
tee may be sustained that “. .. since her condition can be controlled with
prescription drugs even though there is expected to be recidivism, she is
not permanently disabled.” (Administration Committee Final Minutes, May
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9, 2002.) In the Tribunal’s view, the Applicant’s incapacity is “likely to be
permanent” for the reasons indicated above.

Was the Administration Committee’s Decision Taken in
Accordance with Fair and Reasonable Procedures?

96. In addition to seeking reversal of the Administration Committee’s
decision on the basis that the Committee erred in its interpretation and
application of the requirements of the Staff Retirement Plan to the facts of
her case, Ms. “K” seeks to impugn the fairness of the procedures by which
the decision was taken. As considered supra, the question of whether the
Administration Committee’s decision has been taken in accordance with
fair and reasonable procedures is one of the elements of the standard of
review to be applied by this Tribunal to decisions of the SRP Administra-
tion Committee on disability retirement. The World Bank Administrative
Tribunal has held that “. .. a decision by the PBAC may also be overruled,
among other reasons, if the requirements of due process are not observed.”
(Shenouda, para. 36.)

97. Moreover, the IMFAT’s authority to review the procedural fairness
of any decision contested therein is found in the requirement of Article III,
second sentence, that it apply “ .. the internal law of the Fund, including
generally recognized principles of international administrative law concern-
ing judicial review of administrative acts.” The significance of fair process
as a general principle of international administrative law is highlighted by
the Statutory Commentary:

“...certain general principles of international administrative law, such
as the right to be heard (the doctrine of audi alteram partem) are so widely
accepted and well-established in different legal systems that they are
regarded as generally applicable to all decisions taken by international
organizations, including the Fund.”

(Report of the Executive Board, p. 18.)

98. Applying this principle in Ms. “C”, the Tribunal awarded compensa-
tion for procedural deficiency while sustaining the contested decision, the
non-conversion of the applicant’s appointment from fixed-term to regular
staff. (Para. 44.) The Tribunal concluded that it was a “lapse in due process”
for the applicant not to have been afforded a meaningful opportunity to
rebut adverse evidence regarding her performance. (Paras. 41-42.) The Tri-
bunal further observed that “. .. adequate warning and notice are require-
ments of due process because they are a necessary a prerequisite to defense
and rebuttal,” (para. 37), citing Safavi v. The Secretary General of the United
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Nations, UNAT Judgement No. 465, paras. VI-VIII (1989). See also Mr. “A”,
Applicant v. International Monetary Fund, Respondent, IMFAT Judgment No.
1999-1 (August 12, 1999), para. 94. The principle of audi alteram partem was
invoked more recently by this Tribunal in Mr. “P” (No. 2), para. 152, in which
it reaffirmed that “. . . the Fund’s internal law favors legal decisions that are
the result of adversary proceedings, in which reasonable notice and the
opportunity to be heard are the essential elements.”

99. The case of Ms. “K” raises the important issue of what process is due
to applicants for disability retirement under the SRP, whether the Rules of
Procedure of the Administration Committee comport with the requirements
of international administrative law, whether the Rules have been followed
in her case, as well as whether there are any other practices or procedures of
the Administration Committee evidenced in this case that call into question
the procedural fairness of the decision-making process.

100. In considering the procedural rights of applicants for disability retire-
ment, it is to be borne in mind that a retirement pension (whether for disabil-
ity or otherwise) is not merely a “benefit” conferred by the Fund on its staff.
The pension Plan is a joint insurance scheme. While the Fund contributes
substantially to the Plan and is responsible for its administration, the SRP
participant likewise makes regular and significant contributions from earn-
ings over the course of a career to ensure his entitlement, as authorized by the
terms of the Plan, to income replacement at early retirement, normal retire-
ment or in the event that he becomes totally and permanently incapacitated.
Accordingly, the applicant’s stake in the outcome of the decision-making
process deserves a high level of procedural protection. The Committee itself
may be regarded as representing the Plan’s other stakeholders, protecting the
assets of the Plan in the interests of the other participants similarly entitled
to the Plan’s benefits and of the Fund as a major contributor to those assets.
That the process for deciding on applications be a fair and reasonable one is
an interest shared by all Plan participants and the organization.

101. The World Bank Administrative Tribunal has had occasion to com-
ment on the application of principles of fair procedure and transparent deci-
sion making in the context of its review of disability retirement decisions:

“The Tribunal notes, inter alia that: the PBAC does not give the reasons for
rejecting an application for disability pension; the opinion of the Medical
Advisor is normally not made available to the applicant (at least before
the deliberations of the PBAC); a representative of the applicant is not
entitled to participate in the proceedings; the PBAC’s decision-making and
approval of benefits is excessively tied to the opinion of the Medical Advi-
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sor; there is apparent reluctance to utilize independent medical experts
in the pertinent field; and there is great uncertainty as to the meaning
of a disability to do Bank-related work, especially in light of the Bank’s
reference in its pleadings to the possibility of a staff member’s performing
assignments at home during very brief, flexibly scheduled work periods.
These are all elements that can readily interfere with due process and with
the transparency of decision-making by the Bank.”

(Shenouda, para. 37.) It may be observed that some of the same concerns
regarding procedural fairness raised by the WBAT are the subject of contro-
versy in the present case.

102. Ms. “K”’s procedural arguments may be summarized as follows.
The Administration Committee’s decision was procedurally defective
because “[t]he information provided the Committee excluded applicant’s
[information in its entirety”; the medical experts were not jointly selected
to be truly “independent”; and the Committee considered a hearsay report
of the findings of one of the reviewing physicians.

103. For its part, Respondent maintains that the terms of the SRP clearly
contemplate that the Administration Committee’s decision must be based on,
and consistent with, the expert advice of its Medical Advisor. The Adminis-
tration Committee acted appropriately in considering the opinions of both
reviewing and treating physicians. That the underlying records of the treat-
ing physicians are not provided to Committee members does not represent
a failure of process because the records are of a sensitive nature and the
Committee members do not have the expertise to evaluate them. Applicant
has not shown any bias on the part of the reviewing physicians or that it was
improper for the Committee to accept a summary by external counsel of the
report of the infectious disease specialist. Applicant has not shown that the
Committee failed to take into account any material information that would
have affected its decision.

104. It may be observed that Rule VI of the Administration Committee’s
Rules of Procedure appears to give the Committee considerable discretion
to “. .. inquire about all information it needs for an equitable consideration
of a Request,” including the possibility of holding oral hearings with cross-
examination. Rule VI provides in its entirety:

“RULE VI
Proceedings

1. The Committee will inquire about all information it needs for an equi-
table consideration of a Request. In considering a Request, the Committee
may rely on written submissions or it may decide to convene an oral hear-
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ing, and decide who may attend such hearing. The Secretary will provide
the Requestor with reasonable notice of the date of any proceeding in the
matter, except in the circumstances described in Rule II, paragraph 5.

2. Upon request by the Requestor or upon its own initiative, the Commit-
tee may determine that any oral hearing or the evidence presented shall
be confidential and the extent and modalities of such confidentiality. Any
non-confidential information relied on by the Committee shall be subject
to review and discussion, including cross-examination in the case of oral
testimony. In the event that the Committee recognizes the confidentiality
of any evidence, and a waiver of confidentiality cannot be obtained, then
the Requestor shall be given an opportunity to review and respond to a
summary of that evidence which shall be prepared by the Secretary.

3. The Requestor and any other party may be represented by counsel,
each at his own expense.

4. The deliberations of the Committee shall be treated as confidential.
Unless the Committee decides otherwise, the minutes of its deliberations
shall be confidential and shall not be made available to the Requestor or
any other party.”

There is room to question whether the Administration Committee’s imple-
mentation of this Rule in the case of Ms. “K” afforded Applicant sufficient
and timely opportunity for rebuttal.

105. Rule VII, para. 1 of the Administration Committee’s Rules of Proce-
dure requires:

“Each Decision shall be in writing, stating the reasons on which it is based
and any action that the Committee may take or recommend.”

In the case of Ms. “K”, the Committee’s initial Decision denying her appli-
cation for disability retirement did not set forth any reasons for the Deci-
sion. Instead, it simply recited the standard for disability retirement and
announced that the Committee had concluded that she did not meet that
standard. This lapse in process not only appears to be in violation of the text
of the Rule?! but also has the effect of denying Applicant an opportunity for
meaningful response.

106. It may be further noted that para. 3 of the same Rule provides:

“Upon request, the Secretary of the Committee will furnish to the
Requestor copies of any non-confidential documents and a summary,

ZInternational administrative tribunals have emphasized the importance of observance by
an organization of its procedural rules. See D’Aoust, para. 23; Ms. “Y”(No. 2), para. 55.
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prepared by the Secretary, of confidential evidence that it considered in
making its decision.”

Ms. “K” apparently did not avail herself of this opportunity. Nonetheless,
as the proceedings in the case of Ms. “]” demonstrate, such rebuttal may
be of only limited significance, as it does not provide any opportunity for
the applicant to review and respond to the evidence prior to the taking of
the Administration Committee’s Decision. The question therefore arises
whether the Administration Committee’s procedures afford an applicant
reasonable notice and opportunity to be heard.

107. Another procedural matter of concern evident in Ms. “K"’s case,
although not specifically raised by Applicant, is the role played by external
counsel during the Administration Committee’s deliberations on review.
The Final Minutes indicate: “The Chair asked if this condition would be
considered disabling by the Plans of other organizations, to which external
counsel replied that it would not be considered disabling.” The question
arises whether this comment, a generalization for which no basis is sup-
plied, may have improperly influenced the Committee’s decision-making
process.

108. The Tribunal has decided Ms. “K”’s Application in her favor on
substantive grounds. In this case, the Tribunal finds no need to pass upon
her procedural complaints. But it observes for the future guidance of the
Administration Committee that the Committee may wish to consider the
following points.

109. The Administration Committee may consider enabling an appli-
cant to submit observations in a current and timely way upon any medical
reports and opinions submitted to or rendered by the Medical Advisor in
the case.

110. Since in the Tribunal’s view the applicant is entitled to see and com-
ment upon all medical reports and opinions submitted to or rendered by the
Medical Advisor in the case, the members of the Administration Commit-
tee should be entitled themselves to review those medical reports, with the
object of weighing fully the views of both treating and reviewing physicians
and evaluating the conclusions of the Medical Advisor.

111. Additionally, there might be room for consideration by the Adminis-
tration Committee of review of an Applicant’s condition, and opinions relat-
ing to it, not by a single Medical Advisor but by a Board of Medical Advisors,
as in other international organizations such as the ILO and UNESCO. One
member would be designated by the Applicant, a second by the Adminis-
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tration Committee, and the third by agreement between the two so desig-
nated. The Tribunal observes that this tripartite model of medical evaluation
already is embodied in the Fund'’s internal law in cases of medical separa-
tion at the Fund’s initiative.??

112. A further consideration that may be borne in mind by the Adminis-
tration Committee is that the advice of the Medical Advisor (or of any Board
of Medical Advisors) should be confined to medical questions and not extend
to the ultimate conclusion of whether the applicant is, or is not, totally and
permanently incapacitated for the performance of any duty which the Fund
may reasonably call upon him to perform. Rather, the drawing of that con-
clusion should be the function of the Administration Committee.

113. Finally, the applicant should be permitted to comment upon any
statements of Fund officers regarding the applicant’s capacity to perform
any particular duty that the Fund might maintain that he or she might rea-
sonably be called upon to perform.

Remedies

114. In her pleadings, Applicant seeks as relief a) that the Tribunal order
that she be granted a disability pension retroactively; b) that “all funds
deducted from her service accounts be recredited”;? and c) legal costs.

115. The Tribunal’s remedial authority is provided by Article XIV of the
Statute, which states in its entirety:

“"ARTICLE X1V

1. If the Tribunal concludes that an application challenging the legality of
an individual decision is well-founded, it shall prescribe the rescission of
such decision and all other measures, whether involving the payment of
money or otherwise, required to correct the effects of that decision.

2. When prescribing measures under Section 1 other than the payment
of money, the Tribunal shall fix an amount of compensation to be paid
to the applicant should the Managing Director, within one month of the

2GAO No. 13, Rev. 5 (June 15, 1989), Annex I provides in pertinent part:
“2.03.1 A panel of medical experts shall be constituted in the following way: the
Director of Administration and the staff member shall each appoint a panel member,
and a third panel member shall be selected jointly by the first two members. ...”
See supra, The Legal Framework; Separation of a Staff Member for Medical Disability.
2Respondent has answered that no credits have been deducted from any accounts of Appli-
cant and that Applicant has not elaborated what credits she believes should be restored.

144



JuDGMENT No. 2003-2 (Ms. “K”)

notification of the judgment, decide, in the interest of the Fund, that such
measures shall not be implemented. The amount of such compensation
shall not exceed the equivalent of three hundred percent (300%) of the
current or, as the case may be, last annual salary of such person from the
Fund. The Tribunal may, however, in exceptional cases, when it considers
it justified, order the payment of a higher compensation; a statement of the
specific reasons for such an order shall be made.

3. If the Tribunal concludes that an application challenging the legality
of a regulatory decision is well-founded, it shall annul such decision. Any
individual decision adversely affecting a staff member taken before or
after the annulment and on the basis of such regulatory decision shall be
null and void.

4. If the Tribunal concludes that an application is well-founded in whole
or in part, it may order that the reasonable costs incurred by the applicant
in the case, including the cost of applicant’s counsel, be totally or partially
borne by the Fund, taking into account the nature and complexity of the
case, the nature and quality of the work performed, and the amount of the
fees in relation to prevailing rates.

5. When a procedure prescribed in the rules of the Fund for the taking
of a decision has not been observed, the Tribunal may, at the request of
the Managing Director, adjourn the proceedings for institution of the
required procedure or for adoption of appropriate corrective measures, for
which the Tribunal shall establish a time certain.”

116. In exercise of the foregoing authority, the Tribunal decides that the
decision of the Administration Committee denying a disability pension
to Ms. “K” shall be rescinded and orders that the disability pension be
granted.

117. Since the Tribunal has felt it unnecessary to pass upon the Appli-
cant’s claim of procedural unfairness, it awards no separate compensation
to the Applicant in this regard.

118. As to Applicant’s request for legal costs, it is noted, consistent with
Section 4 of Article XIV, that if the Tribunal concludes that the application is
“well-founded in whole or in part,” reasonable legal costs may be awarded
“...taking into account the nature and complexity of the case, the nature
and quality of the work performed, and the amount of the fees in relation to
prevailing rates.” In the case of Ms. “C”, the Tribunal awarded partial costs,
taking account of the submissions of the parties, the Statutory criteria, and
the limited degree to which the applicant in that case was successful in com-
parison with her total claims. (Assessment of compensable legal costs pursuant to
Judgment No. 1997-1, IMFAT Order No. 1998-1 (December 18, 1998).)
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119. The Tribunal has found Ms. “K”’s Application on the merits to be
well-founded. Accordingly, pursuant to Article XIV, Section 4 of the Statute,
the Fund shall pay Applicant the reasonable costs of her legal representa-
tion. The Tribunal will assess the amount of such compensable legal costs
following the submission of a statement of costs by Applicant and an oppor-
tunity for comment by the Fund, according to a schedule to be transmitted
with this Judgment.

Decision
FOR THESE REASONS

The Administrative Tribunal of the International Monetary Fund unani-
mously decides that:

1. The decision of the Administration Committee denying Applicant a
disability pension is rescinded and it is ordered that a disability pension be
granted to Ms. “K”, retroactive to the date of Applicant’s retirement.

2. The Fund shall pay Applicant the reasonable costs of her legal repre-
sentation, in an amount to be assessed by the Tribunal following the further
submissions of the parties according to the schedule transmitted with this
Judgment.

Stephen M. Schwebel, President
Nisuke Ando, Associate Judge
Michel Gentot, Associate Judge

/s/
Stephen M. Schwebel, President

/s/

Celia Goldman, Registrar

Washington, D.C.
September 30, 2003
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Mr. “R” (No. 2), Applicant v. International

Monetary Fund, Respondent
(December 10, 2004)

Introduction

1. On December 9 and 10, 2004, the Administrative Tribunal of the
International Monetary Fund, composed of Judge Stephen M. Schwebel,
President, and Judges Nisuke Ando and Michel Gentot, Associate Judges,
met to adjudge the case brought against the International Monetary Fund
by Mr. “R”, now a retired staff member of the Fund.

2. Applicant, the former Director of the Joint Africa Institute (JAI), then
located in Abidjan, Cote d’Ivoire, contests a decision of the Department
of Human Resources to deny his request for reimbursement of security
expenses said to have been incurred by him indirectly when he elected to
live in a hotel rather than a private residence at his overseas post. Applicant
contends that the Fund’s housing allowance for overseas Office staff, while
designed to compensate for the difference between housing costs in Wash-
ington, D.C. and the duty station, unreasonably fails to take into account
differences in security costs at the two locations, except in the circumstance
in which the Fund has occasion to pay directly for security enhancements of
and protection to the overseas residence. Therefore, asserts Mr. “R”, Respon-
dent unfairly penalizes a staff member such as himself who decides to
rent quarters in a facility already outfitted with security equipment and
guard services, the costs of which he maintains are included in the rental
rate. Applicant seeks as relief the amount he estimates that he would have
incurred directly for guard services had he elected to live in a private resi-
dence at his overseas post.

3. This is the second case brought to the Administrative Tribunal by
Mr. “R” challenging the benefits he received during his assignment as Direc-
tor of the JAL In his earlier Application, Mr. “R” contested the denial of his
request for a) an overseas assignment allowance, and b) a housing allowance
commensurate with the housing benefit received by the Resident Represen-
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tative in Abidjan. In that Application, he challenged as discriminatory the
difference in benefits accorded overseas Office Directors vis-a-vis Resident
Representatives in the unique circumstance in which such officials are
posted in the same foreign city. In Mr. “R”, Applicant v. International Monetary
Fund, Respondent, IMFAT Judgment No. 2002-1 (March 5, 2002), this Tribunal
rejected Applicant’s contentions, holding that the allocation of differing ben-
efits to overseas Office Directors and Resident Representatives was rational,
related to objective factors, and untainted by any animus against Applicant,
and that it was within the Fund’s managerial discretion to decline to make
an exception to policy in Applicant’s case. (Mr. “R”, paras. 64—65.)

4. Respondent urges the Administrative Tribunal to deny Mr. “R"’s pres-
ent Application on the ground that Article XIII of the Tribunal’s Statute
(finality of judgments) prevents Applicant from relitigating the same claims
as were decided in Mr. “R”. Alternatively, Respondent contends that the
denial by the Human Resources Department of Mr. “R”’s request to be com-
pensated for security expenses he allegedly incurred by choosing to live in
a hotel during his term as JAI Director was not an abuse of discretion but
rather was consistent with the application of appropriate Fund policy.

The Procedure

5. On September 26, 2003, Mr. “R” filed his present Application with the
Administrative Tribunal. Pursuant to Rule VII, para. 6 of the Tribunal’s
Rules of Procedure, the Registrar advised Applicant that his Application did
not fulfill all of the requirements of para. 3 of that Rule. Accordingly, Appli-
cant was given fifteen days in which to correct the deficiency. The Applica-
tion, having been brought into compliance within the indicated period, is
considered filed on the original date.!

TRule VII provides in pertinent part:
"Applications

3. The Applicant shall attach as annexes all documents cited in the application in an
original or in an unaltered copy and in a complete text unless part of it is obviously
irrelevant. Such documents shall include a copy of any report and recommendation of
the Grievance Committee in the matter. If a document is not in English, the Applicant
shall attach an English translation thereof.

6. If the application does not fulfill the requirements established in Paragraphs 1
through 4 above, the Registrar shall advise the Applicant of the deficiencies and give
him a reasonable period of time, not less than fifteen days, in which to make the appro-
priate corrections or additions. If this is done within the period indicated, the applica-
tion shall be considered filed on the original date. ...”
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6. The Application was transmitted to Respondent on October 16, 2003,
and on October 22, 2003, pursuant to Rule XIV, para. 4? of the Rules of Pro-
cedure, the Registrar issued a summary of the Application within the Fund.
Respondent filed its Answer to Mr. “R”’s Application on December 1, 2003.
Applicant submitted his Reply on December 24, 2003. The Fund'’s Rejoinder
was filed on February 4, 2004. On August 4, 2004, at the Registrar’s request,
Applicant filed two additional documents, of which Respondent already
had knowledge and which had been referenced in the pleadings, so as to
complete the record before the Administrative Tribunal.

7. The Tribunal decided that oral proceedings, which neither party had
requested, would not be held as they were not necessary for the disposition
of the case.?

The Factual Background of the Case
8. The relevant facts may be summarized as follows.*

9. Mr. “R”, who had been a staff member of the Fund since 1981, was serv-
ing as Senior Resident Representative in Dakar, Senegal when in July 1999
he was appointed to serve as the first Director of the Joint Africa Institute,
then situated in Abidjan, Cote d’Ivoire.®> For purposes of the Fund’s benefits
policies, the JAI is considered as one of the Fund’s seven overseas Offices.®
Also posted at Abidjan was a Fund Resident Representative, who, pursuant
to Fund policies, enjoyed more generous benefits.”

2Rule X1V, para. 4 provides:

“4. In order to inform the Fund community of proceedings pending before the Tribu-
nal, the Registrar, upon the notification of an application to the Fund, shall, unless the
President decides otherwise, issue a summary of the application, without disclosing the
name of the Applicant, for circulation within the Fund.”

3Article XII of the Tribunal’s Statute provides that the Tribunal shall “. .. decide in each
case whether oral proceedings are warranted.” Rule XIII, para. 1 of the Rules of Procedure
provides that such proceedings shall be held “. . . if the Tribunal decides that such proceedings
are necessary for the disposition of the case.”

4For a detailed presentation of the facts antecedent to Mr. “R"’s earlier case, see Mr. “R”,
paras. 6-15.

5The JAI is a joint undertaking of the IMF, World Bank and African Development Bank,
with its directorship rotating among these organizations every three years; each organization
is responsible for the compensation and benefits of its respective appointee. Mr. “R”, para. 6.

6See Mr. “R”, para. 26.

"Representative Representatives represent the Fund at numerous locations throughout
the developing world, working closely with country authorities, providing policy review and
advice, and supporting the Fund’s programs. They receive greater benefits than do overseas
Office Directors. See Mr. “R”, para. 27.
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10. From the time of his appointment as JAI Director, Applicant contended
that he should be accorded a hardship allowance, overseas assignment
allowance and housing allowance that would make his benefits equiva-
lent to those received by the Fund’s Resident Representative. The hardship
allowance was, at that time, available only to Resident Representatives; the
overseas assignment allowance continues to be so limited. With regard to
housing, in the case of Resident Representatives, the Fund provides fur-
nished housing in the city of assignment; for overseas Office Directors it
pays an allowance to cover the difference in housing costs between the duty
station and Washington, D.C. and for the shipment of household items.

11. With respect to his request for an increased housing allowance, Mr. “R”
initially found support from the Director of the Fund’s Human Resources
Department (HRD), who in August 1999 sought approval from the Deputy
Managing Director to pay Mr. “R” on an exceptional basis an allowance that
would exceed the usual housing allowance for a staff member assigned to an
overseas Office. The Director of HRD specifically endorsed Applicant’s view
that he should be granted a housing allowance equal to the full amount of the
estimated cost of his residing at the Hotel Ivoire for the term of his assignment.
The HRD Director cited several reasons in support of the request, including the
unusual circumstance of Applicant’s transferring from a Resident Representa-
tive post and the savings to the Fund of not shipping Mr. “R”’s furniture from
Washington, as well as of not having to provide security services to Mr. “R” in
Abidjan as would be required if he were to live at a private residence:

“By staying at the Hotel Ivoire, the Fund will save on the cost of security
for Mr. [“R”]’s residence. Based on the estimated cost of providing secu-
rity for the Resident Representative, this cost saving is estimated at $1,500
monthly, or $54,000 over the period of the assignment.”

Additionally, the HRD Director recommended a change in policy to make
the hardship allowance applicable to staff in overseas Offices; of the loca-
tions in which the Fund has overseas Offices, only Abidjan met the qualifi-
cations for a hardship location.

12. Applicant soon received an interim response to his requests, advising
that an overall review of benefits for overseas staff was being undertaken by
HRD.? At the same time, he was informed that a hardship allowance would
be granted on a provisional basis pending the outcome of that review.

8This review included comparison of Resident Representative benefits with the benefits
applicable to staff employed in overseas Offices and the possible inequity presented by the
posting of an overseas Office Director and a Resident Representative in the same location but
with differing benefits. See Mr. “R”, paras. 12-14.
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13. In the meantime, Mr. “R” took up his duties as JAI Director on Sep-
tember 20, 1999. Following completion of the overseas benefits review by
HRD and its consideration by Fund Management, the Deputy Managing
Director took a decision on Applicant’s request for parity of benefits with the
Resident Representative in Abidjan. This decision, relayed to Mr. “R” by the
Chief of the Staff Benefits Division by email of October 2, 2000, 1) made per-
manent (and retroactive to his appointment as JAI Director) the provisional
grant of a hardship allowance to Mr. “R”, consistent with a change in policy
extending this allowance to staff in overseas Offices, but 2) denied Mr. “R"’s
requests for (a) an overseas assignment allowance, and (b) an increased
housing allowance. Applicant was informed by the Staff Benefits Chief:
“There will be no change in the manner in which your housing allowance
is computed and paid and, since you are living in a hotel, no security costs
need to be covered.”

14. It was the October 2, 2000 denial of Mr. “R”’s requests for an overseas
assignment allowance and an increased housing allowance that Applicant,
following administrative review, challenged in his first case before the
Administrative Tribunal. On March 5, 2002, the Tribunal denied Mr. “R”’s
Application, concluding that neither the regulatory decision, adopting differ-
ing benefits packages for overseas Office Directors and Resident Representa-
tives, nor the individual decision, denying Mr. “R”’s request for exceptional
treatment, represented discrimination or abuse of discretion by the Manage-
ment of the Fund.? The matter of reimbursement of security costs allegedly
incurred by residing at the hotel was not specifically raised by Applicant nor
considered expressly by the Tribunal.

15. Approximately one month following the Administrative Tribunal’s
decision, Mr. “R”, on April 2, 2002, wrote to the Director of Human Resources
on the subject of a “Revised Calculation of the Housing Allowance for JAI
Office Staff,” requesting that the allowance be recalculated to take into
account security and utility costs at the duty station. The Director of Human
Resources answered on May 3, 2002, noting that utility costs were already
comprised in the housing calculation. As for security, she stated the Fund’s
policy as follows:

“You are correct that the housing allowance does not cover security costs.
However, we have on several occasions advised you that the Fund stands
ready to cover the necessary costs of providing security in all locations
where staff are placed around the world. In the event that the Fund’s secu-

9Mr. “R”, paras. 64—65.
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rity office considers security measures necessary for you or other Fund
staff at the JAI, the Fund will pick up the cost. It would be appropriate for
you to raise any security concerns with [the Acting Chief of the Fund’s
Field Security Office]. ... "

16. On June 17, 2002, the Acting Chief of the Field Security Office (FSO)
reported to the Chief of the Staff Benefits Division that Mr. “R” had vis-
ited his office to discuss security concerns and allowances, specifically to
“...request [ ] the Field Security Office’s support in his efforts to obtain a
monthly security allowance.” According to the Acting Chief of Field Secu-
rity, “I informed [Mr. “R”] that I am not an authority on compensation and
benefits associated with overseas assignments, but that I would be able to
comment on the security conditions and the possible impact on allowances.”
He noted the special security concerns associated with an extended period
of civil unrest affecting Coéte d’Ivoire, the protections afforded by residing
in a hotel, and his view that security costs were passed on as an “invisible
part of the room rates”:

“Mr. ["R"] elected to live in a hotel, rather than a private house. This was
a very practical and security-conscious decision, and the FSO fully sup-
ported it. Major international hotels are normally staffed with security
professionals, have comprehensive security programs, and are able to
offer better overall protection than individual houses. The cost of the hotel
security programs are not insignificant and are passed on to guests as an
invisible part of the room rates.

The required security protection measures for private expatriate resi-
dences in Abidjan, in view of the security conditions described above, are
extensive and include good perimeter fences, metal bars on windows/
doors, solid doors with good locking systems, safe havens, security alarm
systems, exterior lighting, and full-time security guards.

The typical costs to achieve these minimum essential standards are esti-
mated at a one time expense of approximately $10,000 for enhancements
to the property and an annual guard service fee of up to approximately
$18,000. If Mr. [“R”] had elected to live in a single-family house, the
expenses for these measures to ensure adequate security would have had
to have been incurred. As in the case of Technical Assistance Advisors, the
FSO would have had to cover the majority of these expenses.

Exceptional precautionary measures are required in Abidjan because of
the high level of risk faced by expatriates. The exceptional security mea-
sures raise the cost of living, whether at a private residence or at a hotel.
Mr. [“R”] made a sound security decision by living at the hotel, and this
factor should be considered in reviewing the standard allowances and his
specific claim.”
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17. Through an exchange of emails in July 2002, Mr. “R” and the Staff
Benefits Chief disputed the import of the memorandum from the FSO Act-
ing Chief. Applicant maintained that the memorandum supported his view
that he should be allotted a sum to cover the estimated cost of security
provided by the hotel. The Staff Benefits Chief countered that, having con-
sidered the opinion of the FSO Acting Chief, HRD’s position remained that
the “. .. these costs were not incurred. ... The Fund will pay for security
costs incurred, but will not pay you for costs that were avoided due to your
decision [to live at the hotel].”

The Channels of Administrative Review

18. On November 10, 2002, Applicant sought administrative review by
the Director of HRD of the decision of the Staff Benefits Chief, contending:
“...Ishould receive a security allowance because the monthly rental cost of
my apartment at the Hotel Ivoire in Abidjan undoubtedly included security
costs.” Mr. “R” estimated these costs over his three-year appointment as
$54,000 (i.e. three times the rate for annual guard service that the FSO Act-
ing Chief had estimated for a private residence in Abidjan).

19. The Human Resources Director responded November 27, 2002 sus-
taining the decision of the Chief of Staff Benefits, who had in her view
“...correctly interpreted and applied the Fund’s policies to [Mr. “R"’s] situ-
ation.” She elaborated these policies as follows:

“In my memorandum of May 3, I reiterated that the housing allowance is
not intended to cover security costs, but that the Fund stood ready to cover
the necessary costs of providing security measures. I said, ‘In the event
that the Fund'’s security office considers security measures necessary for
you or other Fund staff at the JAI, the Fund will pick up the cost.” It was
for that reason that I suggested that you contact [the Acting Chief of the
Field Security Office].

...[The FSO Acting Chief] made no recommendations for additional
security measures. Based on this, [the Staff Benefits Chief] concluded cor-
rectly that no further action was required.

... If you had chosen housing that required guards or additional security
equipment, the Fund would have paid for this. However, you chose to live
in a hotel, where additional security measures were not needed. The rel-
evant policies simply do not provide for the Fund to pay to you a notional
amount that it might have had to pay to other parties if you had opted to
live in a house.”

(Emphasis in original.)
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20. Mr. “R” submitted his Grievance on January 22,2003. In a pre-
hearing conference, Applicant contended that he was “. . . not asking for any
exception to existing rules; I am only requesting that the Fund apply to my
peculiar situation its policy of paying for security measures.” The Griev-
ance Committee nonetheless concluded in its Recommendation and Report
of August 29, 2003 that it did not have jurisdiction over Mr. “R”’s Grievance
because, in the Committee’s view, Mr. “R”’s complaint represented a chal-
lenge to a Fund policy rather than a challenge to the consistency of its appli-
cation in an individual case.l”

21. On September 26, 2003, Mr. “R” filed his Application with the Admin-
istrative Tribunal.

Summary of Parties” Principal Contentions

Applicant’s principal contentions

22. The principal arguments presented by Applicant in his Application
and Reply are summarized below.

1. The data relied on by the Fund for calculation of the housing
allowance for overseas Office staff exclude security costs from hous-
ing costs. Therefore, the housing allowance seriously underestimates
the actual costs of housing at a duty station in which security is a
significant concern.

2. Although the Fund offsets the inadequacy in the housing allow-
ance for overseas staff who live in private residences because it pays
directly for security costs, for those staff members choosing to lease
quarters already having security enhancements, the housing allow-
ance is insufficient because rental expenses include the cost of secu-
rity. Accordingly, Applicant’s housing allowance as JAI Director was
improperly calculated.

3. The Administrative Tribunal’s decision in Mr. “R” does not bar a
claim for recalculation of Applicant’s housing allowance. Previously,
Applicant sought the same benefits as those granted the Resident
Representative in Abidjan; these benefits did not include a housing
allowance because the Fund pays directly the full housing expense of
the Resident Representative. It is precisely because the first Applica-

10The Committee had dismissed the Grievance filed by Mr. “R” antecedent to his first Tri-
bunal case on the same ground. See Mr. “R”, para. 17.
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tion was denied that the problem of an ill-determined housing allow-
ance is now raised.

4. Applicant seeks as relief compensation for the exclusion of secu-
rity costs from the calculation of his housing allowance during his
three-year term as JAI Director. As it is not possible to assess these
costs precisely, compensation is estimated in the amount of the guard
services that would have been required had Mr. “R” chosen to live
in a private residence ($1,500 per month multiplied by 36 months,
equaling $54,000).

Respondent’s principal contentions

23. The principal arguments presented by Respondent in its Answer and
Rejoinder are summarized below.

1. Mr. “R”s Application is barred by the doctrine of res judicata
because the Tribunal reviewed Applicant’s claim for an increased
housing allowance in Mr. “R”. The present Application has the same
purpose as the former one, in which Applicant sought a retroactive
increase in the housing allowance to cover his actual housing costs
in Abidjan, including rent, furniture and security guards, and for the
future to allow him to live with the same comfort and security as the
Resident Representative.

2. Applicant’s current claim was encompassed within his first unsuc-
cessful Application or, at a minimum, his current claim could have
been raised in the first case. The foundation of the claim in law, i.e.
that the Fund allegedly abused its discretion concerning the benefits
payable to the JAI Director, is substantially identical to what Mr. “R”
previously argued before the Tribunal.

3. The Tribunal in Mr. “R” reviewed and upheld both the Fund'’s ben-
efits classification scheme for overseas staff, as well as management’s
decision to reject an exception to that scheme in Applicant’s case. In
particular, the Tribunal upheld Fund management’s rejection of a rec-
ommendation by the Director of HRD that Applicant be paid an excep-
tional housing allowance, a recommendation based in part upon the
security costs avoided by Applicant’s selection of housing at the hotel.

4. The memorandum from the FSO Acting Chief does not create pre-
viously unknown facts so as to constitute different claims.

5. Even if the present Application is not barred by res judicata, it
should be denied because Applicant’s housing allowance was prop-
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erly calculated in accordance with Fund policy. Mr. “R” has received
all of the benefits to which he was entitled under the housing policy
for overseas Office Directors.

6. Applicant’s only challenge is to a regulatory decision. The Fund’s
housing allowance and security polices are reasonably related to
their objectives and do not represent an abuse of discretion. The
Fund has sound business reasons for its policy of paying for all
security costs directly, as opposed to paying an allowance for secu-
rity costs said to be implicit in the housing expenses of an overseas
Office Director.

7. With regard to the Fund’s approach to security costs, there is no
difference as between Resident Representatives and Office Direc-
tors. In each case, the Fund will take, at its expense, all security
measures it considers necessary, but it will not pay any staff member
for the value of security measures avoided because of his choice of
accommodations.

Consideration of the Issues of the Case

Finality of Judgments

24. Respondent’s initial contention is that Mr. “R”’s present Application
before the Administrative Tribunal is barred under Article XIII of the Stat-
ute (finality of judgments) by the Tribunal’s Judgment in Mr. “R”, Appli-
cant v. International Monetary Fund, Respondent, IMFAT Judgment No. 2002-1
(March 5, 2002).

25. Article XIII, Section 2 of the Tribunal’s Statute provides:

“Judgments shall be final, subject to Article XVI and Article XVII, and
without appeal.”!!

This statutory provision codifies and applies to the judgments of the IMF
Administrative Tribunal a cardinal principle of judicial review, the doctrine
of res judicata. Res judicata prevents the relitigation of claims already adju-
dicated, promoting judicial economy and certainty among the parties. It is

MArticle XVI permits a party to seek revision of judgment in the limited circumstance
of discovery of a fact, unknown at the time the judgment was delivered, which might have
had a decisive influence on the judgment of the Tribunal. Article XVII allows the Tribunal to
interpret or correct a judgment whose terms appear obscure or incomplete or which contains
a typographical or arithmetical error.
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a principle that has been often recognized by international administrative
tribunals. The World Bank Administrative Tribunal (WBAT), commenting
on the parallel provision of its Statute, observed:

“Article XI lays down the general principle of the finality of all judgments
of the Tribunal. It explicitly stipulates that judgments shall be ‘final and
without appeal.” No party to a dispute before the Tribunal may, therefore,
bring his case back to the Tribunal for a second round of litigation, no
matter how dissatisfied he may be with the pronouncement of the Tribu-
nal or its considerations. The Tribunal’s judgment is meant to be the last
step along the path of settling disputes arising between the Bank and the
members of its staff.”

van Gent (No. 2) v. International Bank for Reconstruction and Development, WBAT
Decision No. 13 (1983), para. 21.

26. The IMFAT twice has affirmed the principle of the finality of a judg-
ment in rejecting requests for interpretation of judgments, concluding: “The
legality of the Judgment is not a matter in respect of which the applicable
provisions of the Statute and the Rules of Procedure enable the Tribunal to
issue an interpretation, because the judgment is final and without appeal.”
IMFAT Order No. 1997-1, Interpretation of Judgment No. 1997-1 (Ms. “C”, Appli-
cant v. International Monetary Fund, Respondent), (December 22, 1997). See also
Order No. 1999-1, Interpretation of Judgment No. 1998-1 ( Ms. “Y”, Applicant v.
International Monetary Fund, Respondent), (February 26, 1999) (“The adoption
of the requested interpretation would constitute an amendment of the Judg-
ment, which is not a matter in respect of which the applicable provisions of
the Statute and the Rules of Procedure enable the Tribunal to decide by way
of an interpretation, because the Judgment is final and without appeal.”)
This case is the first, however, in which res judicata has been raised as a
defense to an Application.

27. The International Labour Organisation Administrative Tribunal
(ILOAT) has referred to the “classic three identities—of person, cause
and object” that must be met in each case for res judicata to bar a subse-
quent claim. In re Belser (No. 2), Bossung (No. 2) and Lederer (No. 2), ILOAT
Judgment No. 1825 (1998), Consideration 5. In the view of the ILOAT,
identity of object or purpose means that “ .. what the complainant is
seeking is what he would have obtained had his earlier suit succeeded.
And it is not the actual wording of the decision that matters but the
complainant’s intent.” In re Louis (No. 3), ILOAT Judgment No. 1263 (1993),
Consideration 4. Similarly, the ILOAT has explained: “What the cause
of action means is the foundation of the claim in law. It is not the same
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thing as the pleas, which are submissions on issues of law or of fact put
forward in support of the claim ... in many instances the question will
be whether the complainant’s line of argument does not show some direct
link with the earlier case.” In re Sanoi (No. 6), ILOAT Judgment No. 1216
(1993), Consideration 4.

28. In Louis (No. 3), the ILOAT concluded as to one of the applicant’s
claims that . . . though somewhat differently stated, [it] has much the same
purpose as his corresponding claims in the first complaint.” (Consideration
6.) By contrast, in Baartz (No. 2) v. International Bank for Reconstruction and
Development, WBAT Decision No. 258 (2001), in which in the earlier case
“[i]n reciting the facts of the case, the Tribunal .. . noted that the Applicant
‘appear[ed]’ to claim compensation for ‘significant financial losses” result-
ing from ... changes made to the Bank’s benefits policy” (para. 11), such
claim survived a res judicata defense in the subsequent case because in the
first case “[a]lthough the Applicant in his pleadings referred casually to
the financial loss he incurred as a result of the Bank’s failure to convert his
employment, he did not pursue the matter further, and the Tribunal did not
address this issue in its judgment.” (Para. 32.) More recently, the doctrine of
res judicata has been articulated as follows:

“Res judicata operates to bar a subsequent proceeding if the issue submit-
ted for decision in that proceeding has already been the subject of a final
and binding decision as to the rights and liabilities of the parties in that
regard. It extends to bar proceedings on an issue that must necessarily
have been determined in the earlier proceeding even if that precise issue
was not then in dispute. In such a case, the question whether res judicata
applies will ordinarily be answered by ascertaining whether one or other
of the parties seeks to challenge or controvert some aspect of the actual
decision reached in the earlier case.”

In re Enderlyn Laouyane (No. 2), ILOAT Judgment No. 2316 (2004), Consider-
ation 11.

29. Applying these principles to case of Mr. “R”, the Tribunal must con-
sider what claims were raised by Applicant in his earlier suit, what was the
purpose of that litigation, what legal arguments were put forward by the
parties and considered by the Tribunal and what was decided by the Tribu-
nal and on what basis.

Are the parties the same?

30. It is not disputed that the parties to the current dispute before the
Administrative Tribunal are identical with those before it in Mr. “R”.

158



JUDGMENT No. 2004-1 (MR. “R” (No. 2))

Is the outcome Applicant seeks now the same as that which he sought
in his first case before the Tribunal?

31. Respondent contends that the Application should be dismissed
because, in the Fund’s view, Mr. “R™’s present suit has the same purpose as
his original case. In particular, Respondent notes that in his first Applica-
tion Mr. “R” sought as relief an increased housing allowance that “. . . for the
past, would cover at least his actual housing costs in Abidjan and, for the
future, would allow him to live in Abidjan with the same comfort and secu-
rity as the RR.”1? Hence, the Fund contends Applicant’s claim was encom-
passed in his first unsuccessful Application (in which he sought an overseas
assignment allowance and an increased housing allowance commensurate
with the housing benefit allocated to the Resident Representative) or that, at
a minimum, this claim could have been raised in the first case.

32. By contrast, Applicant explains that the purpose of the former litiga-
tion was to attain the same benefits as those granted the Resident Represen-
tative in Abidjan. These benefits did not include a housing allowance because
the Fund pays directly the full housing expense of the Resident Represen-
tative. According to Applicant, it is precisely because the first Application
was denied that the problem of an ill-determined housing allowance is now
raised. Mr. “R” therefore suggests that it would have been inconsistent for
him to have argued both that he should be accorded the same benefits as the
Resident Representative while at the same time seeking an adjustment in his
housing allowance to account for alleged security costs.

33. Inhis present Application before the Administrative Tribunal, Mr. “R”
seeks a) an interpretation of the housing allowance for overseas Office
Directors that would take into account security costs in assessing the dif-
ference between housing costs in Washington, D.C. and the duty station by
recompensing him for the cost of security allegedly included in his rental
rate, and/or b) an interpretation of the Fund’s security “policy” that would
reimburse security costs incurred indirectly.

34. In the Tribunal’s view, the purpose of the current claim is not the
same as that earlier litigated. In the first case, Mr. “R” challenged the Fund’s
decision not to accord him as Director of JAI the same perquisites as those
granted to the Resident Representative in Abidjan. In this case, he contests
the application of a Fund security policy that distinguishes between secu-
rity costs directly incurred and security costs indirectly incurred, the Fund
meeting the former but not the latter.

12See Mr. “R”, para. 19.
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Does Applicant’s cause of action have the same foundation in law as
that which he raised in his earlier case?

35. Respondent further contends that Mr. “R"”’s current Application has
the same foundation in law as his first suit, i.e. that the Fund allegedly
abused its discretion concerning the benefits payable to the JAI Director. In
particular, the Fund notes that the Tribunal in Mr. “R” reviewed and upheld
both the Fund’s benefits classification scheme for overseas staff and manage-
ment’s decision to reject an exception to that scheme in Applicant’s case.

36. In considering the foundation of Applicant’s claim in law it is impor-
tant to observe that in his first Application Mr. “R” challenged management’s
decision of October 2, 2000 “. . . because this decision upholds the discrimi-
natory treatment of an Office Director and a RR that are both posted in the
same city. . . .” The Tribunal likewise responded to Applicant’s claim as one
of discrimination and analyzed it on that basis, elucidating the principle of
nondiscrimination as a substantive limit on the exercise of discretionary
authority.!?

37. In Mr. “R”, the Administrative Tribunal identified the content of the
decision then under review as follows:

“...an ‘individual decision” was taken on October 2, 2000, when man-
agement declined Applicant’s request for exceptions to the benefits
policy;[footnote omitted] however, the content of that ‘individual decision’
was to uphold the validity of the ‘regulatory decision’ assigning differing
benefits packages to different categories of staff.”

(Para. 25.) Hence, the Tribunal took no note of the statement in the Octo-
ber 2,2000 communication to Mr. “R” that “. ..since you are living in a
hotel, no security costs need to be covered,” although that document was
part of the record before the Tribunal. Nor was the argument raised that, in
calculating the housing allowance for overseas Office Directors, the Fund
unfairly excludes security costs in assessing the difference in housing costs
between Washington D.C. and the duty station.

38. Instead, the Tribunal considered whether “. .. Respondent abused
its discretion by maintaining differing benefits policies applicable to two
categories of Fund staff posted abroad....” (p.20.) Therefore, the central
question asked and answered by the Tribunal in Mr. “R” was “. . . whether
the reasons given by Respondent for the differential treatment of overseas
Office Directors and Resident Representatives are supported by evidence

13See Mr. “R”, paras. 30—46.
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and are rationally related to the purposes of the employment benefits at
issue.” (Para. 53.)

39. The Tribunal reviewed the reasons proffered by Respondent for its
differing benefits policies, finding some of the Fund’s justifications more
persuasive than others. In particular, the Tribunal suggested that Applicant
was correct in pointing out, at least as to Fund personnel posted in Abidjan,
that security differences did not support the distinction in benefits between
Office Directors and Resident Representatives:

“There are ... differences in the standing and representational respon-
sibilities of Resident Representatives and overseas Office Directors that
underlie the differences in benefits.[footnote omitted] The Resident Rep-
resentative occupies a post akin to that of an ambassador accredited to the
government of the host state; his or her representational responsibilities,
particularly vis-a-vis agencies of the host government, are broad and
constant, while those of Office Directors—especially Directors of the IMF
Institutes—will be less prominent. As for security concerns, however, Appli-
cant has rightly emphasized that, because of conditions in Cote d’lvoire, serious
security risks are faced by any staff member posted in that location, not only the
Resident Representative.”

(Para. 56.) (Emphasis supplied.) Nonetheless, the Tribunal did not conclude
that the shared factor of security concerns in Abidjan invalidated the dis-
tinction in benefits between Mr. “R” and the Fund’s Resident Represen-
tative. Rejecting Applicant’s allegation of impermissible discrimination
between two categories of Fund staff, the Tribunal noted that the Fund'’s
policy “ ..is dependent on generalizations, i.e. generalizations about the
living conditions in the locations in which ‘many” Resident Representatives,
as compared with the conditions in the countries in which ‘most” overseas
Office staff serves.” (Para. 58.) 14

40. In assessing the preclusive effect of the Tribunal’s Judgment in Mr. “R”
it may be significant that the decision of the Tribunal did not differentiate
in its reasoning between the two allowances, i.e. the overseas assignment
allowance and the housing allowance, but rather rested on the permissibility
of the difference in the total package of benefits accorded to the two catego-

14This point was amplified by the Administrative Tribunal in Ms. “G”, Applicant and
Mr. “H”, Intervenor v. International Monetary Fund, Respondent, IMFAT Judgment No. 2002-3
(December 18, 2002), in assessing whether there was a rational nexus between the goals of an
expatriate benefits policy and the method for allocating these benefits. “It is noted that the
Tribunal’s reasoning in Mr. “R” suggests that a ‘rational nexus’ does not require that there be
a perfect fit between the objectives of the policy and the classification scheme established, and
indeed that the categories employed may rest upon generalizations.” (Ms. “G”, para. 79.)
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ries of staff. Moreover, the Tribunal did not rely specifically on the factor of
security as a justification for the difference in benefits. Rather, it cited other
factors in concluding that the allocation of differing benefits to different
categories of staff was reasonably related to the purposes of the benefits
“...in particular, the incentive to recruitment of Resident Representatives
that is provided by the overseas assignment allowance.” (Para. 64.)

41. It may be contended that a stronger argument in favor of res judicata
may be found in the Tribunal’s decision respecting the “individual decision”
at issue in Mr. “R”. With regard to that decision, it may be said that the Tri-
bunal, in denying the first Application, ratified the decision of Fund Man-
agement to reject the recommendation of the Director of HRD to extend a
special housing benefit to Applicant to cover the entire cost of his residency
at the Hotel Ivoire. That recommendation, it will be recalled, was based in
part on the savings to the Fund of not having to provide security equipment
or guard services for a private house for Mr. “R”’s occupancy. Management'’s
decision to reject the request for exceptional treatment, concluded the Tribu-
nal, was “. . . reasonable and one within the ambit of the Fund’s managerial
discretion.”

42. Security-related concerns associated with his posting in Abidjan also
figured in Applicant’s argument for parity of benefits with the Resident
Representative in his first case. Among Mr. “R”’s contentions were that the
risks and disadvantages attached to assignment to developing countries are
not compensated by the hardship allowance, especially in the location of his
posting, in which there are serious dangers resulting from violent unrest.®
Nonetheless, the foundation in law for Applicant’s argument in the present
case differs, as he identifies a different inequity than the one complained of
in the first case. In the present case, Mr. “R”’s complaint focuses upon the
inequality allegedly visited upon overseas Office staff who choose to rent
security-enhanced quarters vis-a-vis overseas Office staff who choose to
take up residence in a facility that requires security upgrades. It would seem
that in one respect this alleged inequality is closely related to the inequality
complained of in the first case, as the selection and outfitting of the Resident
Representatives” quarters necessarily includes security requirements. None-
theless, in its pleadings in the present case, Respondent maintains, “As for
the Fund’s approach to security costs, there is no difference between Resi-
dent Representatives and Office Directors; in both cases, the Fund will take,
at its expense, all security measures it considers necessary, but the Fund

15Mr. “R”, para. 65.
16My. “R”, para. 19.
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does not pay any staff member for the value of security measures avoided
because of the staff member’s choice of accommodation.”

43. While it may be also contended that Applicant’s eliciting a further
decision from the Fund should not be permitted to defeat a defense of res
judicata, it is notable that the Director of HRD, when confronted in April 2002
with Applicant’s request for a “Revised Calculation of the Housing Allow-
ance for JAI Office Staff,” referred Mr. “R” neither to the Tribunal’s recent
Judgment nor to the October 2, 2000 decision contested therein which had
included the statement that “. . . because you are living in a hotel, no security
costs need to be covered.” Rather, the Director replied by asserting that the
Fund “. .. stands ready to cover the necessary costs of providing security in
all locations where staff are placed around the world,” and suggesting that
“[i]Jt would be appropriate for you to raise any security concerns with [the
Acting Chief of the Fund'’s Field Security Office].” Hence, it may be said that
the Fund reacted to Mr. “R™’s April 2002 request as if it were distinct from
the request disposed of by the Administrative Tribunal only one month
earlier. These actions may have led Mr. “R” to believe that HRD was open
to considering his interpretation of the policy and later to pursue his claim
through the channels of administrative review culminating in its present
consideration by the Tribunal.

44. The Tribunal concludes that Mr. “R”’s current claim is not debarred
on the ground of res judicata, because, in its essence, it is a challenge not to
treating the benefits of a Resident Representative and an Office Director dif-
ferently but to meeting security costs differently depending on whether the
Fund pays those costs directly or leaves it to the staff member concerned to
assume them indirectly as by payment of hotel bills that subsume security
protection. This latter question was not addressed in the Tribunal’s Judg-
ment in the case initially brought by Mr. “R”.

Individual Decision—Was the decision taken in Mr. “R”’s case,
i.e. to deny his request for reimbursement of security costs
allegedly incurred indirectly by choosing to lease security-
enhanced quarters, consistent with applicable Fund policy? Did
Respondent properly interpret and apply to Mr. “R” its policy
regarding a) calculation of the housing allowance for overseas
Office staff, and b) provision of residential security to staff
members posted abroad?

45. The gravamen of Applicant’s complaint is that his housing allow-
ance was improperly calculated because it did not reflect the difference in
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the cost of housing between Washington, D.C. and the duty station.” The
housing allowance has been inconsistently applied in his case, contends
Mr. “R”, because the Fund has applied to him a policy with regard to secu-
rity costs for personnel posted abroad that denies reimbursement for secu-
rity expenses said to be incurred indirectly through the choice of renting a
security-enhanced accommodation.

46. Applicant emphasizes that he is complaining of the interpretation,
in the particular circumstances of his case, of the HRD Director’s statement
that the Fund “. .. stands ready to cover the necessary costs of providing
security in all locations where staff are placed around the world. In the
event that the Fund’s security office considers security measures neces-
sary for you or other Fund staff of the JAI, the Fund will pick up the cost.”
Applicant’s argument is that the Acting Chief of the Field Security Office
did consider residential security measures necessary for expatriates in Abi-
djan, and therefore the Fund should “pick up the cost” of that part of his
hotel rent that may be attributable to the provision of security services. Spe-
cifically, Mr. “R” contests the July 2002 decision of the Staff Benefits Chief
that ... these costs were not incurred. . .. The Fund will pay for security
costs incurred, but will not pay you for costs that were avoided due to your
decision [to live at the hotel].” The Tribunal concurs with Applicant’s view
that these costs, far from being avoided, were indeed “incurred,” albeit
indirectly. On review, the HRD Director, however, concluded that the Staff
Benefits Chief “. . . correctly interpreted and applied the Fund’s policies to
your situation.”

The “Regulatory Decision”

47. Respondent, maintaining that the Fund’s policy on residential secu-
rity costs was properly applied to Mr. “R”’s term as Director of the JAI,

I, 4

contends that Applicant’s “only challenge” in the present case is to a “regula-
tory decision”’® of the Fund."” That policy, as articulated by the Fund, is to
provide adequate residential security measures to staff posted overseas but

17As stated in the information provided on the Fund’s internal website as to the housing
allowance for overseas Office staff, “The housing allowance paid by the Fund is the difference
between the estimated housing cost in the new duty station and Washington D.C.”

18As the Tribunal has explained in Mr. “R” and elsewhere, the IMFAT is vested by its
Statute (Article II) with jurisdiction over challenges to both “individual” and “regulatory”
decisions of the Fund. See Mr. “R”, paras. 21-22.

9This position, it may be observed, is consistent with that taken by the Fund’s Grievance
Committee in its Recommendation and Report. See The Channels of Administrative Review,
supra.
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not to reimburse any staff member for such expenses that may be “avoided”
by his choice of accommodations.

48. Initially, it should be considered whether the security “policy” was
indeed a “regulatory decision” for purposes of the Statute of the Adminis-
trative Tribunal, defined by Article II, Section 2.b. as “. . . any rule concern-
ing the terms and conditions of staff employment, including the General
Administrative Orders and the Staff Retirement Plan, but excluding any
resolutions adopted by the Board of Governors of the Fund.” In Mr. M.
D’Aoust, Applicant v. International Monetary Fund, Respondent, IMFAT Judg-
ment No. 1996-1 (April 2, 1996), the Tribunal explained:

“35. It is clear that for a practice to constitute a regulatory decision there
must be a ‘decision’. That decision must have been taken by an organ
authorized to take it. However, the evidence in these proceedings shows
that the practice of truncating the weight given to the previous experience
of non-economists at ten years was never decided upon by the Executive
Board, the Managing Director, or the most senior officials of the Fund. The
practice is distilled in no rule, General Administrative Order, handbook
or handout, statement on conditions of employment, contract or other
published official paper of the Fund. Rather, at the time that that prac-
tice was applied to Mr. D’Aoust, it was an unpublished practice known
to and employed by a small number of officials of the Administration
Department of the Fund. In view of these uncontested facts, the Tribunal
is unable to regard the practice in question as flowing from or constitut-
ing a regulatory decision. This being its conclusion, it follows that the
Tribunal lacks jurisdiction to pass upon the practice as a regulatory deci-
sion, though it has found itself competent to consider the validity of the
application of that practice to Mr. D’Aoust as an ‘individual’ rather than a
‘regulatory” decision.”

The Tribunal in D’Aoust emphasized the importance of transparency of
personnel policies:

“36. At the same time, the Tribunal finds it appropriate to observe that for
the Fund to generate and apply a practice that affects the determination
of the salary level of a substantial proportion of its staff, but which was
and is largely unknown, may require the consideration of the Managing
Director. It is clear that neither the members of the staff of the Fund nor
this Tribunal can adequately react to a practice which is at once real in its
effects but so elusive in its origins, adoption, recording, articulation and
transparency.

37. It may be added that notice by which rights and obligations are clearly
conveyed is a requirement not only of due process. Such notice is an ele-
ment of the structure of the Statute of the Administrative Tribunal of the
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Fund, and, as a general proposition, it is held to be required by ample
judicial authority.”

49. In Ms. “B”, Applicant v. International Monetary Fund, Respondent, IMFAT
Judgment No. 1997-2 (December 23, 1997), the Tribunal summarized the
“. .. essential conditions for a valid regulatory decision: a decision, taken by
an authorized organ of the Fund, laid down in a published official document
of the Fund, with a determinable effective date, of which the staff has been
given reasonable notice.” (Para. 39.)

50. Whether the Fund’s “policy” on residential security costs for staff
members posted abroad is a “regulatory decision” for purposes of the Stat-
ute of the Administrative Tribunal is open to question. This policy has
been found in correspondence with Mr. “R”; it is also noted in the benefits
review conducted by HRD that, as to Resident Representatives, “Security
upgrades should continue to be financed separately by the Fund wherever
warranted.” (“Resident Representative Program: Review of Benefits and
Incentives,” February 18, 2000.) But there is no evidence before the Tribunal
that the policy has been communicated to the staff of the Fund at large. The
Fund accordingly may wish to consider announcing and circulating a clear
and comprehensive statement of its policy in respect of meeting costs for the
provision of necessary security for Fund personnel posted abroad.

51. In any event, the Tribunal, even if it lacks jurisdiction to pass upon
the security policy as a “regulatory decision,” is competent to consider the
fairness of its application to Applicant as an “individual decision.”?? Implicit
in Applicant’s challenge to the “regulatory decision” is that the policy is
inherently inequitable, and, although he does not articulate it as such, that it
violates the principle of equal pay for equal work. As the Tribunal observed
in Mr. “R”, charges of discrimination may arise in different ways, and “. .. a
policy, neutral on its face, may result in some kind of consequential differen-
tiation between groups.”?! The Fund, for its part, maintains that the housing
allowance and security policies are reasonably related to their objectives
and do not represent an abuse of discretion. Rather, asserts the Fund, it has
sound business reasons for paying for all security costs directly, as opposed
to paying an allowance for security costs said to be implicit in the housing
expenses of an overseas Office Director. The Fund maintains that it does not
wish to pay an allowance for security costs lest it be otherwise applied by
the staff member.

2D’Aoust, para. 35.
2IMr. “R”, para. 36.
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52. While the Tribunal appreciates the Fund’s motivation, it finds it insuf-
ficient to justify its application in the case of Mr. “R”. Mr. “R”, in the security
situation then prevailing in Abidjan, made a reasonable decision to live in
the Hotel Ivoire. As the Fund'’s Security Chief recognized, not only was that
decision sound; it entailed Mr. “R"”’s indirect payment of security costs sub-
sumed in his considerable hotel bills. The Fund “avoided” those costs, but
Mr. “R” could not avoid them. The Tribunal sees no cogent consideration, in
light of the Fund’s policy of meeting security costs, why Respondent should
be absolved of those costs in the case of Mr. “R” simply because they were
indirectly rather than directly incurred. On the contrary, equal treatment of
staff in their fundamental right to enjoy physical security should govern. At
the same time, the Tribunal, in passing upon Mr. “R™’s current claim, recog-
nizes that it is dealing with a singular factual circumstance.

Remedies

53. Article XIV, Section 1 of the Statute provides:

“If the Tribunal concludes that an application challenging the legality of
an individual decision is well-founded, it shall prescribe the rescission of
such decision and all other measures, whether involving the payment of
money or otherwise, required to correct the effects of that decision.”

Accordingly, the Tribunal rescinds the decision of the Fund to deny payment
of security costs indirectly incurred by Mr. “R”.

54. Applicant acknowledges in his pleadings that it is not possible to
assess the costs of security that were passed on to individual hotel guests in
the rental fee. As a proxy for these costs he requests the amount of the guard
services that would have been required had he chosen to live in a private
residence ($1,500 per month multiplied by 36 months, equaling $54,000).
The source of this figure is found in the August 1999 correspondence from
the HRD Director to the Deputy Managing Director seeking an exceptional
housing allowance for Mr. “R”, in which she notes the cost savings to the
Fund of not having to provide security to Mr. “R” at a private residence as
$1,500 per month (based upon the security costs for the Resident Repre-
sentative in Abidjan). This same figure was cited in June 2002 by the Act-
ing Chief of the Field Security Office who estimated the “typical costs to
achieve . . . minimum essential standards” for protection of private expatri-
ate residences in Abidjan at a one time expense of approximately $10,000 for
enhancements to property plus an annual guard service fee of approximately
$18,000 ($1,500 per month). Accordingly, the Tribunal concludes that $54,000
is the most reasonable approximation that the record affords of the security
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costs incurred by Mr. “R” and therefore prescribes the Fund’s payment of
that sum to Applicant to correct the effects of the rescinded decision.

Decision
FOR THESE REASONS

The Administrative Tribunal of the International Monetary Fund unani-
mously decides that:

1. Mr. “R"”’s current claim is not debarred by reason of res judicata.

2. The decision of the Fund to deny payment of security costs indirectly
incurred by Mr. “R” is rescinded.

3. The Fund shall pay the sum of $54,000 to Mr. “R” as the most reason-
able approximation that the record affords of security costs incurred by him
in the course of his assignment in Abidjan.

Stephen M. Schwebel, President
Nisuke Ando, Associate Judge
Michel Gentot, Associate Judge

/s/
Stephen M. Schwebel, President

/s/

Celia Goldman, Registrar

Washington, D.C.
December 10, 2004
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ORDER NoO. 2003-1

Ms. “]”, Applicant v. International Monetary Fund,
Respondent (Assessment of compensable legal costs
pursuant to Judgment No. 2003-1)
(December 23, 2003)

The Administrative Tribunal of the International Monetary Fund,

e having decided in Ms. “J”, Applicant v. International Monetary Fund,
Respondent, IMFAT Judgment No. 2003-1 (September 30, 2003) (para. 183
and Decision, para. 3) that the Fund shall pay Applicant the reasonable
costs of her legal representation in accordance with Article XIV, Section
4! of the Tribunal’s Statute, and

¢ having considered Applicant’s statement of costs, the Fund’s response,
and the post-Judgment views of the parties regarding the assessment
of compensable legal costs,

unanimously adopts the following decision:

First: The Administrative Tribunal accepts the statement of costs prepared
by Applicant’s counsel as a valid representation of the costs “incurred by
the applicant in the case” (Article XIV, Section 4). Accordingly, the Tribunal
shall not, as Respondent requests, inquire into the particular fee arrange-
ment existing between Applicant and her counsel.

Second: In the circumstances of the case, the Administrative Tribunal shall
not deduct from Applicant’s compensable legal costs a sum attributed to
consultation regarding Applicant’s workers’ compensation claim. That
claim, which Applicant conceded during the course of the proceedings

1Article X1V, Section 4 provides:
“If the Tribunal concludes that an application is well-founded in whole or in part, it may
order that the reasonable costs incurred by the applicant in the case, including the cost
of applicant’s counsel, be totally or partially borne by the Fund, taking into account the
nature and complexity of the case, the nature and quality of the work performed, and
the amount of the fees in relation to prevailing rates.”
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was not yet ripe for review, nonetheless was recognized in the Tribunal’s
Judgment as being of an “intersecting nature” with Applicant’s disability
retirement claim. (Ms. “[”, para. 89). The disputed entries on the statement
of costs reflect that, at the applicable stage of consultation, both complaints
were reasonably being considered in tandem.

Third: Therefore, in accordance with the requirements of Article XIV, Sec-
tion 4 of the Statute, taking into account the nature and complexity of the
case, the nature and the quality of the work performed, and the amount of
the fees in relation to prevailing rates, the Administrative Tribunal hereby
assesses the reasonable costs of Applicant’s legal representation in the full
amount submitted, i.e. $16,434.32.

Stephen M. Schwebel, President
Nisuke Ando, Associate Judge
Michel Gentot, Associate Judge

/s/
Stephen M. Schwebel, President

/s/
Celia Goldman, Registrar

Washington, D.C.
December 23, 2003
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ORDER NoO. 2003-2

Ms. “K”, Applicant v. International Monetary Fund,
Respondent (Assessment of compensable legal costs
pursuant to Judgment No. 2003-2)
(December 23, 2003)

The Administrative Tribunal of the International Monetary Fund,

e having decided in Ms. “K”, Applicant v. International Monetary Fund,
Respondent, IMFAT Judgment No. 2003-2 (September 30, 2003) (para. 119
and Decision, para. 2) that the Fund shall pay Applicant the reasonable
costs of her legal representation in accordance with Article XIV, Section
41 of the Tribunal’s Statute, and

¢ having reviewed Applicant’s statement of costs and the Fund’s response
regarding the assessment of compensable legal costs,

unanimously adopts the following decision:

First: The Administrative Tribunal accepts the statement of costs prepared
by Applicant’s counsel as a valid representation of the costs “incurred by
the applicant in the case” (Article XIV, Section 4). Accordingly, the Tribunal
shall not, as Respondent requests, inquire into the particular fee arrange-
ment existing between Applicant and her counsel.

Second: Therefore, in accordance with the requirements of Article XIV, Sec-
tion 4 of the Statute, taking into account the nature and complexity of the
case, the nature and quality of the work performed, and the amount of
the fees in relation to prevailing rates, the Administrative Tribunal hereby

1Article XIV, Section 4 provides:
“If the Tribunal concludes that an application is well-founded in whole or in part, it may
order that the reasonable costs incurred by the applicant in the case, including the cost
of applicant’s counsel, be totally or partially borne by the Fund, taking into account the
nature and complexity of the case, the nature and quality of the work performed, and
the amount of the fees in relation to prevailing rates.”
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assesses the reasonable costs of Applicant’s legal representation in the full
amount submitted, i.e. $14,817.30.

Stephen M. Schwebel, President
Nisuke Ando, Associate Judge
Michel Gentot, Associate Judge

/s/
Stephen M. Schwebel, President

/s/

Celia Goldman, Registrar

Washington, D.C.
December 23, 2003
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ADMINISTRATION COMMITTEE OF STAFF RETIREMENT PLAN (SRP) (see also EXHAUSTION OF
CHANNELS OF ADMINISTRATIVE REVIEW; PROCEDURAL FAIRNESS; STAFF RETIREMENT
PLAN (SRP); STANDARD OF IMFAT’S REVIEW)

Committee’s Rules of Procedure
Judgment No. 2003-1 (Ms. “]”), paras. 50, 98, 161, 164, 166-169 and notes 14, 15,
24; pp. 39-40, 62, 88-92.
Judgment No. 2003-2 (Ms. “K”), paras. 22, 41, 99, 104-106 and notes 7-8, 10; pp.
105-106, 116, 140-143.
decision of, differentiated from act of managerial discretion
Judgment No. 2003-1 (Ms. “J”), paras. 112-128; pp. 68-76.
Judgment No. 2003-2 (Ms. “K”), paras. 45-54; pp. 117-122.
decision of on disability retirement rescinded by Tribunal
Judgment No. 2003-1 (Ms. “]”), para. 179 and Decision; pp. 94-95.
Judgment No. 2003-2 (Ms. “K”), para. 116 and Decision; pp. 145-146.
function of Committee, not of its Medical Advisor, to draw ultimate conclusions
as to eligibility for disability retirement
Judgment No. 2003-1 (Ms. “]”), para. 175; p. 93.
Judgment No. 2003-2 (Ms. “K”), para. 112; p. 144.
plays dual role within dispute resolution system; takes contested administrative act
and supplies channel of review; decision subject to direct review by IMFAT
Judgment No. 2003-1 (Ms. “]”), para. 98; p. 62.
Judgment No. 2003-2 (Ms. “K”), para. 41; p. 116.
procedural irregularity alleged
Judgment No. 2003-1 (Ms. “]”), paras. 158-176; pp. 87-93.
Judgment No. 2003-2 (Ms. “K”), paras. 96-113; pp. 139-144.
Tribunal’s relationship to, distinguished from relationship to Grievance Committee
Judgment No. 2003-1 (Ms. “]”), para. 98; p. 62.
Judgment No. 2003-2 (Ms. “K”), para. 41; p. 116.

“ADMINISTRATIVE ACT” (ARTICLE II) (see “INDIVIDUAL DECISION”; “REGULATORY DECISION”)
ADMINISTRATIVE REVIEW (see EXHAUSTION OF CHANNELS OF ADMINISTRATIVE REVIEW)

ADMISSIBILITY (See EXHAUSTION OF CHANNELS OF ADMINISTRATIVE REVIEW; JURISDICTION;
RES JuDICATA)
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ALLOWANCES (see HOUSING ALLOWANCE)

Amicus CURIE
application of Staff Association Committee (SAC), granted
Judgment No. 2003-1 (Ms. “]”), paras. 15-20; pp. 25-26.
contentions of
Judgment No. 2003-1 (Ms. “]”), paras. 90-93, 100, 136; pp. 59-60, 62-63, 79.
distinguished from intervention
Judgment No. 2003-1 (Ms. “]”), para. 19 and note 7; p. 26.
procedural steps relating to
Judgment No. 2003-1 (Ms. “]”), paras. 16-19; pp. 25-26.

APPELLATE AUTHORITY
of IMFAT affects standard of review for disability retirement decisions
Judgment No. 2003-1 (Ms. “]”), paras. 113-117, 124-127; pp. 69-71, 73-76.
Judgment No. 2003-2 (Ms. “K”), paras. 46—48, 51-53; pp. 118-122.

ARBITRARY AND CAPRICIOUS
least rigorous standard of review applicable to acts of managerial discretion
Judgment No. 2003-1 (Ms. “]”), para. 109; p. 67.
Judgment No. 2003-2 (Ms. “K”), para. 44; p. 117.

ATTORNEYS' FEES (see COSTS TO APPLICANT (ARTICLE XIV))
BENEFITS (see HOUSING ALLOWANCE; SECURITY OF STAFF)
COMMENTARY ON IMFAT STATUTE (see REPORT OF THE EXECUTIVE BOARD)

CONFIDENTIALITY
did not preclude opening of pleadings to Amicus Curiz with Applicant’s consent
Judgment No. 2003-1 (Ms. “]”), paras. 16-18; pp. 25-26.

COSTS TO APPLICANT (ARTICLE XIV)
assessed as full amount requested
Order No. 2003-1 (Ms. “]”) (Assessment of compensable legal costs pursuant to
Judgment No. 2003-1), para. Third; p. 172.
Order No. 2003-2 (Ms. “K”) (Assessment of compensable legal costs pursuant to
Judgment No. 2003-2), para. Second; pp. 173-174.
attorney’s statement of costs accepted as valid representation of “costs incurred”;
IMFAT will not inquire into fee arrangement
Order No. 2003-1 (Ms. “]”) (Assessment of compensable legal costs pursuant to
Judgment No. 2003-1), para. First; p. 171.
Order No. 2003-2 (Ms. “K”) (Assessment of compensable legal costs pursuant to
Judgment No. 2003-2), para. First; p. 173.
awarded pursuant to Tribunal’s remedial authority
Judgment No. 2003-1 (Ms. “]”), paras. 181-183; pp. 94-95.
Judgment No. 2003-2 (Ms. “K”), paras. 118-119; pp. 145-146.
no deduction for costs attributable to consultation relating to claim of
“intersecting nature” with claim on which Applicant prevailed
Order No. 2003-1 (Ms. “]”) (Assessment of compensable legal costs pursuant to
Judgment No. 2003-1), para. Second; pp. 171-172.

178



INDEX (2003-2004)

“DECISION” (ARTICLE 1I) (see “INDIVIDUAL DECISION”; “REGULATORY DECISION")

DE NOVO REVIEW
authority of IMFAT to make both findings of fact and conclusions of law,
drawing upon record assembled through review procedures
Judgment No. 2003-1 (Ms. “]”), paras. 95-96; pp. 60-61.

DISABILITY (see DISABILITY RETIREMENT; SEPARATION OF STAFF FOR MEDICAL DISABILITY;
WORKERS” COMPENSATION)

DISABILITY RETIREMENT (See also ADMINISTRATION COMMITTEE OF STAFF RETIREMENT
PLAN (SRP); PROCEDURAL FAIRNESS; STAFF RETIREMENT PLAN (SRP); STANDARD
OF IMFAT’S REVIEW)
denial of, rescinded; staff assistant “totally incapacitated” where intermittently
disabling psychiatric illness had pervasive effect on ability to maintain
position
Judgment No. 2003-2 (Ms. “K”), paras. 57-78, 116; pp. 123-132, 145.
denial of, rescinded; verbatim reporter “totally incapacitated” where repetitive
use injury prevented her from performing specialized function and no
reasonable prospect of being asked to perform positions identified by the
Fund
Judgment No. 2003-1 (Ms. “]”), paras. 129-157, 179; pp. 76-87, 94.
intersecting nature of medical separation, Workers” Compensation and disability
retirement claims
Judgment No. 2003-1 (Ms. “]”), paras. 27, 30, 38, 70, 146-147, 151; pp. 31-32, 34,
48-49, 83-85.
“likely to be permanent” and reassessment provision of SRP
Judgment No. 2003-1 (Ms. “]”), para. 157; p. 87.
Judgment No. 2003-2 (Ms. “K”), para. 93; pp. 137-138.
“likely to be permanent”: factors to be considered in determining
Judgment No. 2003-2 (Ms. “K”), paras. 79-95; pp. 132-139.
“likely to be permanent” in sense that Applicant will remain unable to be
appointed to a position with the Fund
Judgment No. 2003-1 (Ms. “]”), paras. 149-157; pp. 84-87.
procedural irregularity alleged
Judgment No. 2003-1 (Ms. “]”), paras. 158-176; pp. 87-93.
Judgment No. 2003-2 (Ms. “K”), paras. 96-113; pp. 96-144.
“reasonable” duties must be compatible with staff member’s experience and
organization’s needs; current vacancy not required
Judgment No. 2003-1 (Ms. “]”), paras. 135-138, 148; pp. 78-80, 84.
separation for medical disability cannot determine entitlement to, but factual
circumstances surrounding separation may be considered in reviewing
soundness of disability retirement decision
Judgment No. 2003-1 (Ms. “]”), paras. 146147, 151; pp. 83-85.
Judgment No. 2003-2 (Ms. “K”), paras. 63—64; pp. 126-127.
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SRP provisions governing
Judgment No. 2003-1 (Ms. “]”), para. 22; pp. 27-29.
Judgment No. 2003-2 (Ms. “K”), paras. 9-10; pp. 98-100.
standard for IMFAT’s review of decision
Judgment No. 2003-1 (Ms. “]”), para. 128; p. 76.
Judgment No. 2003-2 (Ms. “K”), para. 54; p. 122.
weight to be given to physicians’ reports; inconsistencies
Judgment No. 2003-2 (Ms. “K”), paras. 65-78; pp. 127-132.

DISCIPLINARY DECISIONS
heightened scrutiny of by international administrative tribunals
Judgment No. 2003-1 (Ms. “]”), paras. 121-123; pp. 72-73.
Judgment No. 2003-2 (Ms. “K”), para. 50; pp. 119-120.

DISCRETIONARY AUTHORITY (see STANDARD OF IMFAT’S REVIEW)
DISCRIMINATION (see EQUAL TREATMENT)

DUE PROCESS (see also ADMINISTRATION COMMITTEE OF STAFF RETIREMENT PLAN (SRP);
NOTICE; PROCEDURAL FAIRNESS)
in disability retirement cases; includes reasonable notice and opportunity for
rebuttal
Judgment No. 2003-1 (Ms. “]”), paras. 158-176; pp. 87-93.
Judgment No. 2003-2 (Ms. “K”), paras. 96-113; pp. 139-144.
significance of as general principle of international administrative law; authority
of IMFAT to review procedural fairness of decisions contested therein
Judgment No. 2003-1 (Ms. “]”), paras. 159-160; pp. 87-88.
Judgment No. 2003-2 (Ms. “K”), paras. 97-98; pp. 139-140.

EQUAL TREATMENT
differing treatment of residential security costs incurred directly (v. indirectly)
by overseas staff member is inconsistent with principle of
Judgment No. 2004-1 (Mr. “R” (No. 2)), paras. 51-52; pp. 166-167.
of staff in fundamental right to enjoy physical security
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 52; p. 167.

EVIDENCE BEFORE TRIBUNAL
Tribunal draws upon record assembled through review procedures
Judgment No. 2003-1 (Ms. “J”), para. 96; p. 61.

EXHAUSTION OF CHANNELS OF ADMINISTRATIVE REVIEW (see a/50 ADMINISTRATION
COMMITTEE OF STAFF RETIREMENT PLAN (SRP); GRIEVANCE COMMITTEE)
for decisions arising under Staff Retirement Plan (SRP)
Judgment No. 2003-1 (Ms. “]”), para. 50; pp. 39-40.
Judgment No. 2003-2 (Ms. “K”), para. 22; pp. 105-106.
requirement not met where Applicant took no steps to review contested decision
and lacks material interest in challenging
Judgment No. 2003-1 (Ms. “]”), paras. 87-89; pp. 57-59.
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that medical separation claim may be procedurally intertwined with disability
retirement claim does not excuse failure to exhaust
Judgment No. 2003-1 (Ms. “]”), paras. 75-89; pp. 53-59.

EXTERNAL PANEL ON REVIEW OF THE FUND’S DISPUTE RESOLUTION SYSTEM
Report of
Judgment No. 2003-1 (Ms. “]”), notes 21, 26; pp. 61, 66.

FINALITY OF JUDGMENTS (see also RES JUDICATA)
Article XIII applies principle of res judicata to IMFAT Judgments
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 25; pp. 156-157.
claim not debarred on the ground of, where new Application has different
purpose and foundation in law, which has not been addressed by Tribunal’s
Judgment on Applicant’s earlier claim
Judgment No. 2004-1 (Mr. “R” (No. 2)), paras. 24—44; pp. 156-163.

GENERAL ADMINISTRATIVE ORDERS (GAOS)
No. 11
Judgment No. 2003-1 (Ms. “]”), para. 77 and note 8; pp. 30, 54.
Judgment No. 2003-2 (Ms. “K”), note 3; pp. 100-101.
No. 13
Judgment No. 2003-1 (Ms. “]”), paras. 23-27, 31, 77-78, 87 and note 32;
pp. 29-32, 54, 57-58, 92.
Judgment No. 2003-2 (Ms. “K”), paras. 11-14, 63 and note 22; pp. 100-102,
126-127, 144.
No. 16
Judgment No. 2003-1 (Ms. “]”), paras. 26-27, 77-78, 80, 135, 147, 151 and
note 9; pp. 30-31, 54-55, 78, 83-85.
Judgment No. 2003-2 (Ms. “K”), paras. 13-14, 63—-64 and note 4; pp. 101-102,
126-127.
No. 20
Judgment No. 2003-1 (Ms. “]”), paras. 28-32, 151 and note 17; pp. 31-33, 53, 85.
No. 31
Judgment No. 2003-1 (Ms. “]”), paras. 84-85, 87, 91-92 and notes 13, 20, 23, 26;
pp. 39, 5661, 66.
Judgment No. 2003-2 (Ms. “K”), note 6; p. 105.

GENERAL PRINCIPLES OF INTERNATIONAL ADMINISTRATIVE LAW
in determining appropriate standard of review
Judgment No. 2003-1 (Ms. “]”), para. 102; p. 64.
Judgment No. 2003-2 (Ms. “K”), para. 42; p. 116.
significance of fair process as general principle of international
administrative law; authority of IMFAT to review decisions for
procedural irregularity
Judgment No. 2003-1 (Ms. “]”), paras. 159-160; pp. 87-88.
Judgment No. 2003-2 (Ms. “K”), paras. 97-98; pp. 139-140.
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GRIEVANCE COMMITTEE
Tribunal’s relationship to, distinguished from relationship to SRP
Administration Committee
Judgment No. 2003-1 (Ms. “]”), paras. 95-98; pp. 60-62.
Judgment No. 2003-2 (Ms. “K”), para. 41; p. 116.

HOUSING ALLOWANCE
differing treatment of residential security costs incurred directly (v. indirectly)
by overseas staff member is inconsistent with principle of equal treatment
Judgment No. 2004-1 (Mr. “R” (No. 2)), paras. 51-52; pp. 166-167.

“INDIVIDUAL DECISION” (ARTICLE II (2))
standard of IMFAT’s review of comprehends multiple factors, some
contemplating stricter scrutiny than others
Judgment No. 2003-1 (Ms. “]”), paras. 107-108; pp. 66—67.
Judgment No. 2003-2 (Ms. “K”), para. 44; p. 117.
Tribunal competent to rule on even if lacks jurisdiction to pass on policy as
“regulatory decision”
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 51; p. 166.

INTERNAL LAW OF THE FUND (see also GENERAL ADMINISTRATIVE ORDERS (GAOS);
GENERAL PRINCIPLES OF INTERNATIONAL ADMINISTRATIVE LAW; SOURCES OF LAW)
incorporation of general principles of international administrative law
Judgment No. 2003-1 (Ms. “]”), para. 159; pp. 87-88.
Judgment No. 2003-2 (Ms. “K”), para. 97; p. 139.

INTERNATIONAL LABOUR ORGANISATION ADMINISTRATIVE TRIBUNAL (ILOAT)
JURISPRUDENCE
In re Belser (No. 2), Bossung (No. 2) and Lederer (No. 2), ILOAT Judgment No. 1825
(1998)
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 27; pp. 157-158.
In re Duran, ILOAT Judgment No. 375 (1979)
Judgment No. 2003-1 (Ms. “]”), paras. 119-120; pp. 71-72.
In re Enderlyn Laouyane (No. 2), ILOAT Judgment No. 2316 (2004)
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 28; p. 158.
In re Louis (No. 3), ILOAT Judgment No. 1263 (1993)
Judgment No. 2004-1 (Mr. “R” (No. 2)), paras. 27-28; pp. 157-158.
In re Sanoi (No. 6), ILOAT Judgment No. 1216 (1993)
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 27; pp. 157-158.

INTERNATIONAL MONETARY FUND ADMINISTRATIVE TRIBUNAL (IMFAT)
role of, within Fund’s dispute resolution system
Judgment No. 2003-1 (Ms. “]”), para. 95; pp. 60—61.

INTERNATIONAL MONETARY FUND ADMINISTRATIVE TRIBUNAL (IMFAT) JURISPRUDENCE
Mr. “"A”, Applicant v. International Monetary Fund, Respondent, IMFAT Judgment
No. 1999-1 (August 12, 1999)
Judgment No. 2003-1 (Ms. “]”), para. 160; p. 88.
Judgment No. 2003-2 (Ms. “K”), para. 98; pp. 139-140.
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Ms. “B”, Applicant v. International Monetary Fund, Respondent, IMFAT Judgment
No. 1997-2 (December 23, 1997)
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 49; p. 166.
Ms. “C”, Applicant v. International Monetary Fund, Respondent, IMFAT Judgment
No. 1997-1 (August 22, 1997)
Judgment No. 2003-1 (Ms. “]”), paras. 107-108, 112, 160; pp. 66—68, 88.
Judgment No. 2003-2 (Ms. “K”), para. 98; pp. 139-140.
Ms. “C”, Applicant v. International Monetary Fund, Respondent (Interpretation of
Judgment No. 1997-1), IMFAT Order No. 1997-1 (December 22, 1997)
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 26; p. 157.
Ms. “C”, Applicant v. International Monetary Fund, Respondent (Assessment of
compensable legal costs pursuant to Judgment No. 1997-1), IMFAT Order
No. 1998-1 (December 18, 1998)
Judgment No. 2003-1 (Ms. “]”), para. 181; p. 94.
Judgment No. 2003-2 (Ms. “K”), para. 118; p. 145.
Mr. M. D’Aoust, Applicant v. International Monetary Fund, Respondent, IMFAT
Judgment No. 1996-1 (April 2, 1996)
Judgment No. 2003-1 (Ms. “]”), paras. 95-97, 112 and note 31; pp. 60-62, 68, 91.
Judgment No. 2003-2 (Ms. “K”), notes 11, 21; pp. 116, 142.
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 48 and note 20; pp. 165-166.
Estate of Mr. “D”, Applicant v. International Monetary Fund, Respondent (Admissibility
of the Application), IMFAT Judgment No. 2001-1 (March 30, 2001)
Judgment No. 2003-1 (Ms. “]”), paras. 85-86, 96 and note 22; pp. 57, 61.
Ms. “G”, Applicant and Mr. “H”, Intervenor v. International Monetary Fund,
Respondent, IMFAT Judgment No. 2002-3 (December 18, 2002)
Judgment No. 2003-1 (Ms. “]”), paras. 105, 116 and note 7; pp. 26, 65, 70.
Judgment No. 2004-1 (Mr. “R” (No. 2)), note 14; p. 161.
Ms. “]”, Applicant v. International Monetary Fund, Respondent, IMFAT Judgment
No. 2003-1 (September 30, 2003)
Judgment No. 2003-2 (Ms. “K”), paras. 22, 43-45, 49, 54, 56, 59, 63, 106; pp. 105,
117-119, 122-123, 125-127, 143.
Order No. 2003-1 (Ms. “]”) (Assessment of compensable legal costs pursuant to
Judgment No. 2003-1); pp. 171-172.
Ms. “K”, Applicant v. International Monetary Fund, Respondent, IMFAT Judgment
No. 2003-2 (September 30, 2003)
Order No. 2003-2 (Ms. “K”) (Assessment of compensable legal costs pursuant to
Judgment No. 2003-2); pp. 173-174.
Mr. “P” (No. 2), Applicant v. International Monetary Fund, Respondent, IMFAT
Judgment No. 2001-2 (November 20, 2001)
Judgment No. 2003-1 (Ms. “]”), paras. 114-116, 160 and notes 7, 12, 29; pp. 26, 39,
69-71, 88.
Judgment No. 2003-2 (Ms. “K”), paras. 47-48, 98 and notes 5, 13; pp. 105,
118-119, 140.
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Mr. “R”, Applicant v. International Monetary Fund, Respondent, IMFAT Judgment
No. 2002-1 (March 5, 2002)
Judgment No. 2003-1 (Ms. “]”), paras. 105-106; pp. 65-66.
Judgment No. 2004-1 (Mr. “R” (No. 2)); pp. 147-168.
Mr. “V”, Applicant v. International Monetary Fund, Respondent, IMFAT Judgment
No. 1999-2 (August 13, 1999)
Judgment No. 2003-1 (Ms. “]”), paras. 95, 109, 112; pp. 60-61, 67-68.
Ms. “Y”, Applicant v. International Monetary Fund, Respondent, IMFAT Judgment
No. 1998-1 (December 18, 1998)
Judgment No. 2003-1 (Ms. “]”), paras. 83, 96 and note 19; pp. 55-56, 61.
Ms. “Y”, Applicant v. International Monetary Fund, Respondent (Interpretation of
Judgment No. 1998-1), IMFAT Order No. 1999-1 (February 26, 1999)
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 26; p. 157.
Ms. “Y” (No. 2), Applicant v. International Monetary Fund, Respondent, IMFAT
Judgment No. 2002-2 (March 5, 2002)
Judgment No. 2003-1 (Ms. “]”), paras. 84, 86, 105-106, 109-110, 116 and note 31;
pp. 56-57, 65-68, 71, 91.
Judgment No. 2003-2 (Ms. “K”), para. 45 and note 21; pp. 117-118, 142.

INTERVENTION
distinguished from Amicus Curiee
Judgment No. 2003-1 (Ms. “]”), para. 19 and note 7; p. 26.

JUDGMENTS, FINALITY OF (see RES JUDICATA)

JURISDICTION RATIONE MATERIZ OF IMFAT
confined to challenges to legality of an administrative act of the Fund
Judgment No. 2003-1 (Ms. “]”), para. 82; p. 55.

LEGISLATIVE HISTORY OF IMFAT STATUTE (see also REPORT OF THE EXECUTIVE BOARD)
as source of law in determining appropriate standard of review
Judgment No. 2003-1 (Ms. “]”), paras. 102-107; pp. 64—66.

MEDICAL ADVISOR (see ADMINISTRATION COMMITTEE OF STAFF RETIREMENT
PLAN (SRP))

MEDICAL SEPARATION (see SEPARATION OF STAFF FOR MEDICAL DISABILITY)

NOTICE (see also PROCEDURAL FAIRNESS)
and criteria for “regulatory decision”
Judgment No. 2004-1 (Mr. “R” (No. 2)), paras. 48—49; pp. 165-166.
room to question whether Applicant afforded sufficient and timely notice and
opportunity for rebuttal in disability retirement proceedings
Judgment No. 2003-1 (Ms. “]”), paras. 167-169; pp. 90-92.
Judgment No. 2003-2 (Ms. “K”), paras. 104-106; pp. 141-143.

OMBUDSPERSON
Annual Report of
Judgment No. 2003-1 (Ms. “]”), para. 89; p. 58.
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ORAL PROCEEDINGS
request for, denied
Judgment No. 2003-1 (Ms. “]”), paras. 12-14; pp. 24-25.

OVERSEAS STAFF
differing treatment of residential security costs incurred directly (v. indirectly)
by overseas staff member is inconsistent with principle of equal treatment
Judgment No. 2004-1 (Mr. “R” (No. 2)), paras. 51-52; pp. 166-167.

PENSION PLAN (see STAFF RETIREMENT PLAN (SRP))

PERSONNEL POLICY (see also “REGULATORY DECISION”)
Tribunal competent to rule on application of policy as “individual decision” even
if lacks jurisdiction to pass upon policy as “regulatory decision”
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 51; p. 166.

PLEADINGS

amendment, correction or supplementation of
Judgment No. 2003-1 (Ms. “]”), para. 5; pp. 21-22.
Judgment No. 2003-2 (Ms. “K”), para. 4; pp. 96-97.

extension of time to file Reply following production of documents
Judgment No. 2003-1 (Ms. “]”), para. 7; pp. 22-23.

modification of schedule to accommodate Amicus Curie
Judgment No. 2003-1 (Ms. “]”), paras. 16-19; pp. 25-25.

opened to Amicus Curiae with Applicant’s consent, over Fund’s objection
Judgment No. 2003-1 (Ms. “]”), paras. 17-18; p. 26.

PRIVACY (see CONFIDENTIALITY)

PROCEDURAL FAIRNESS
applicant’s stake in outcome of disability retirement decision deserves high level
of procedural protection
Judgment No. 2003-1 (Ms. “]”), para. 162; pp. 88-89.
Judgment No. 2003-2 (Ms. “K”), para. 100; p. 146.
review for procedural irregularity is element of standard of review for disability
retirement decisions; however, no need to pass upon, nor grant remedy for,
where decision rescinded on substantive grounds
Judgment No. 2003-1 (Ms. “]”), paras. 128, 158, 171, 180 and Decision; pp. 76, 87,
92, 94-95.
Judgment No. 2003-2 (Ms. “K”), paras. 54, 96, 108, 117 and Decision; pp. 122,
139, 143, 145-146.
room to question whether SRP Administration Committee afforded Applicant
sufficient and timely notice and opportunity for rebuttal
Judgment No. 2003-1 (Ms. “]”), paras. 167-169; pp. 90-92.
Judgment No. 2003-2 (Ms. “K”), paras. 104-106; pp. 141-143.
Tribunal’s suggested procedural points for SRP Administration Committee’s
consideration
Judgment No. 2003-1 (Ms. “]”), paras. 172-176; pp. 92-93.
Judgment No. 2003-2 (Ms. “K”), paras. 109-113; pp. 143-144.
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PRODUCTION OF DOCUMENTS AND INFORMATION
Applicant’s request for, granted
Judgment No. 2003-1 (Ms. “]”), paras. 10-11; pp. 23-24.
Rule XVII provides broad standard for production of documents and other
evidence
Judgment No. 2003-1 (Ms. “]”), para. 10; pp. 23-24.

PSYCHIATRIC ILLNESS
mental and physical incapacity treated identically by SRP for purposes of
eligibility for disability retirement
Judgment No. 2003-1 (Ms. “]”), para. 153; p. 85.
rescission of decision denying disability retirement where intermittently
disabling condition had pervasive effect on ability to maintain position
Judgment No. 2003-2 (Ms. “K”), paras. 55-95, 116; pp. 122139, 145.

“REGULATORY DECISION” (ARTICLE II (2))
criteria for
Judgment No. 2004-1 (Mr. “R” (No. 2)), paras. 48—49; pp. 165-166.
Tribunal competent to rule on application of policy as “individual decision” even
if lacks jurisdiction to pass on policy as “regulatory decision”
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 51; p. 166.
Tribunal’s deference at height in reviewing, especially decisions of Executive
Board
Judgment No. 2003-1 (Ms. “]”), para. 105; p. 65.
Judgment No. 2003-2 (Ms. “K”), para. 43; p 117.

REMEDIES (see also COSTS TO APPLICANT (ARTICLE XIV))
rescission of decision denying disability retirement; order that disability pension
be granted
Judgment No. 2003-1 (Ms. “]”), para. 179 and Decision; pp. 94-95.
Judgment No. 2003-2 (Ms. “K”), para. 116 and Decision; pp. 145-146.
rescission of decision denying payment of security costs indirectly incurred;
reimbursement of, according to most reasonable approximation afforded by
the record
Judgment No. 2004-1 (Mr. “R” (No. 2)), paras. 53-54 and Decision; pp. 167-168.

REPETITIVE USE INJURY
rescission of decision denying disability retirement where injury prevented
verbatim reporter from performing specialized function and no reasonable
prospect of being asked to perform positions with the Fund
Judgment No. 2003-1 (Ms. “]”), paras. 129-157, 179; pp. 76-87, 94.

REPORT OF THE EXECUTIVE BOARD TO THE BOARD OF GOVERNORS ON THE ESTABLISHMENT
OF AN ADMINISTRATIVE TRIBUNAL FOR THE INTERNATIONAL MONETARY FUND
cited in
Judgment No. 2003-1 (Ms. “]”), paras. 82, 94, 102-106, 159 and note 27; pp. 55,
60, 64—67, 87-88.
Judgment No. 2003-2 (Ms. “K”), paras. 42-43, 97; pp. 116-117, 139.
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RES JuDICATA (see also FINALITY OF JUDGMENTS)
applicable to IMFAT Judgments
Judgment No. 2004-1 (Mr. “R” (No. 2)), paras. 25-26; pp. 156-157.
claim not debarred by where new Application has different purpose and
foundation in law, which was not addressed by Tribunal’s Judgment on
Applicant’s earlier claim
Judgment No. 2004-1 (Mr. “R” (No. 2)), paras. 24—-44; pp. 156-163.
rationale and requirements for
Judgment No. 2004-1 (Mr. “R” (No. 2)), paras. 25-28; pp. 156-158.

RULES OF PROCEDURE OF THE IMFAT
Rule VII (1)
Judgment No. 2003-1 (Ms. “]”), para. 5 and note 1; pp. 21-22.
Rule VII (3)
Judgment No. 2003-1 (Ms. “]”), para. 5 and note 1; pp. 21-22.
Judgment No. 2003-2 (Ms. “K”), para. 4 and note 1; pp. 96-97.
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 5 and note 1; p. 148.
Rule VII (6)
Judgment No. 2003-1 (Ms. “]”), para. 5 and note 1; pp. 21-22.
Judgment No. 2003-2 (Ms. “K”), para. 4 and note 1; pp. 96-97.
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 5 and note 1; p. 148.
Rule IX (1)
Judgment No. 2003-1 (Ms. “]”), para. 7 and note 3; pp. 22-23.
Rule XIII (1)
Judgment No. 2003-1 (Ms. “]”), para. 14; p. 25.
Judgment No. 2003-2 (Ms. “K”), para. 7; p. 97.
Judgment No. 2004-1 (Mr. “R” (No. 2)), note 3; p. 149.
Rule XIV (4)
Judgment No. 2003-1 (Ms. “]”), paras. 6, 19 and note 2; pp. 22, 26.
Judgment No. 2003-2 (Ms. “K”), para. 5 and note 2; p. 97.
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 6 and note 2; p. 149.
Rule XV
Judgment No. 2003-1 (Ms. “]”), paras. 15-16, 18; pp. 25-26.
Rule XVII
Judgment No. 2003-1 (Ms. “]”), paras. 10-11 and note 5; pp. 23-24.
Rule XXI (2)
Judgment No. 2003-1 (Ms. “I”), para. 7 and note 4; pp. 22-23.
Rule XXI (3)
Judgment No. 2003-1 (Ms. “]”), paras. 7, 16 and notes 4, 6; pp. 22, 25-26.
Scope OF IMFAT'S REVIEW (see STANDARD OF IMFAT’S REVIEW)
SECURITY OF STAFF (see also HOUSING ALLOWANCE; OVERSEAS STAFF)
equal treatment of staff required in respect of fundamental right to enjoy physical
security; differing treatment of residential security costs incurred directly (v.

indirectly) by overseas staff member is inconsistent with equal treatment
Judgment No. 2004-1 (Mr. “R” (No. 2)), paras. 51-52; pp. 166-167.
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SEPARATION OF STAFF FOR MEDICAL DISABILITY
cannot determine entitlement to disability pension, but factual circumstances
surrounding separation may be considered in reviewing soundness of
disability retirement decision
Judgment No. 2003-1 (Ms. “]”), paras. 146147, 151; pp. 83-85.
Judgment No. 2003-2 (Ms. “K”), paras. 63—64; pp. 126-127.
claim of procedural unfairness in respect of held inadmissible where failure to
undertake administrative review and lack of material interest in challenging
Judgment No. 2003-1 (Ms. “]”), paras. 75-89; pp. 53-59.
Fund'’s regulations governing
Judgment No. 2003-1 (Ms. “]”), paras. 23-27; pp. 29-31.
Judgment No. 2003-2 (Ms. “K”), paras. 11-14; pp. 100-102.
intersecting nature of medical separation, Workers” Compensation, and
disability retirement claims
Judgment No. 2003-1 (Ms. “]”), paras. 27, 30, 38, 70, 146-147, 151; pp. 31-32, 34,
48-49, 83-85.

SOURCES OF LAW (see also GENERAL PRINCIPLES OF INTERNATIONAL ADMINISTRATIVE LAW;
INTERNAL LAW OF THE FUND; REPORT OF THE EXECUTIVE BOARD)
in determining appropriate standard of review
Judgment No. 2003-1 (Ms. “]”), para. 102; p. 64.
Judgment No. 2003-2 (Ms. “K”), para. 42; p. 116.

STAFF ASSOCIATION COMMITTEE (SAC)
as Amicus Curiae
Judgment No. 2003-1 (Ms. “]”), paras. 15-20, 90-93, 100, 136; pp. 25-26, 59-60,
62-63, 79.

STAFF RETIREMENT PLAN (SRP) (see also ADMINISTRATION COMMITTEE OF STAFF
RETIREMENT PLAN (SRP); DISABILITY RETIREMENT)
applicant’s stake in outcome of decision-making process deserves high level of
procedural protection
Judgment No. 2003-1 (Ms. “]”), para. 162; pp. 88—89.
Judgment No. 2003-2 (Ms. “K”), para. 100; p. 140.
channels of administrative review for decisions arising under
Judgment No. 2003-1 (Ms. “]”), paras. 50, 98; pp. 39-40, 62.
Judgment No. 2003-2 (Ms. “K”), paras. 22, 41; pp. 105-106, 116.
disability retirement decisions rescinded by Tribunal
Judgment No. 2003-1 (Ms. “]”), para. 179 and Decision; pp. 94-95.
Judgment No. 2003-2 (Ms. “K”), para. 116 and Decision; pp. 145-146.
SRP Section 1.1
Judgment No. 2003-2 (Ms. “K”), note 20; p. 137.
SRP Section 4.3
Judgment No. 2003-1 (Ms. “]”), paras. 22, 27, 129-157; pp. 27-29, 31, 76-87.
Judgment No. 2003-2 (Ms. “K”), paras. 9-10, 14, 55-95; pp. 98-102, 122-139.
SRP Section 7.1
Judgment No. 2003-1 (Ms. “]”), note 28; p. 69.
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SRP Section 7.2
Judgment No. 2003-1 (Ms. “]”), paras. 113-114; pp. 69-70.
Judgment No. 2003-2 (Ms. “K”), paras. 47 and note 12; pp. 118-119.
SRP Section 11.3
Judgment No. 2003-1 (Ms. “]”), para. 115 and note 12; pp. 39, 70.
Judgment No. 2003-2 (Ms. “K”), para. 48 and note 5; pp. 105, 119.

STANDARD OF IMFAT’S REVIEW (see also ABUSE OF DISCRETION; BURDEN OF PROOF;
DISCRETIONARY AUTHORITY)
“arbitrary and capricious” is least rigorous level of scrutiny applicable to acts of
managerial discretion
Judgment No. 2003-1 (Ms. “]”), para. 109; p. 67.
Judgment No. 2003-2 (Ms. “K”), para. 44; p. 117.
describes relationship between Tribunal and decision maker responsible for
contested decision; represents degree of deference accorded by Tribunal to
the decision maker’s judgment
Judgment No. 2003-1 (Ms. “]”), para. 99; p. 62.
Judgment No. 2003-2 (Ms. “K”), para. 40; pp. 115-116.
for disability retirement decisions differentiated from act of managerial
discretion: quasi-judicial decision and IMFAT’s appellate authority
Judgment No. 2003-1 (Ms. “]”), paras. 112-128; pp. 68-76.
Judgment No. 2003-2 (Ms. “K”), paras. 45-54; pp. 117-122.
for individual decisions involving managerial discretion comprehends multiple
factors, some contemplating stricter scrutiny than others
Judgment No. 2003-1 (Ms. “]”), paras. 107-108; pp. 66—67.
Judgment No. 2003-2 (Ms. “K”), para. 44; p. 117.
heightened scrutiny of quasi-judicial decisions; e.g., disciplinary, disability
retirement decisions
Judgment No. 2003-1 (Ms. “]”), paras. 112-128; pp. 68-76.
Judgment No. 2003-2 (Ms. “K”), paras. 45-54; pp. 117-122.
may vary according to nature of decision under review, grounds upon which it
is contested and authority or expertise of decision maker
Judgment No. 2003-1 (Ms. “]”), paras. 99-110; pp. 62-68.
Judgment No. 2003-2 (Ms. “K”), paras. 40, 44-45; pp. 115-118.
Tribunal’s deference is at height in reviewing “regulatory decisions,” especially
policy decisions of Executive Board
Judgment No. 2003-1 (Ms. “]”), para. 105; p. 65.
Judgment No. 2003-2 (Ms. “K”), para. 43; p. 117.

STATUTE OF THE IMFAT
Article 1T
Judgment No. 2003-1 (Ms. “]”), paras. 97, 114; pp. 61-62, 69-70.
Judgment No. 2003-2 (Ms. “K”), para. 47; pp. 118-119.
Article II (1)
Judgment No. 2003-1 (Ms. “]”), para. 82 and note 18; p. 55.
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Article XVII
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UNITED NATIONS ADMINISTRATIVE TRIBUNAL (UNAT) JURISPRUDENCE

Kiwanuka v. The Secretary-General of the United Nations, UNAT Judgement No. 941
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Judgment No. 2003-1 (Ms. “]”), paras. 122-123; pp. 72-73.
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Judgment No. 2003-1 (Ms. “]”), para. 160; p. 88.
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VERBATIM REPORTER
rescission of decision denying disability retirement following repetitive use
injury where injury prevented Applicant from performing specialized
function and no reasonable prospect of being asked to perform positions
with Fund
Judgment No. 2003-1 (Ms. “]”), paras. 129-157, 179; pp. 76-87, 94.

WORKERS” COMPENSATION
claim not ripe for Tribunal’s review
Judgment No. 2003-1 (Ms. “]”), para. 76 and note 17; pp. 53-54.
Fund'’s regulations governing
Judgment No. 2003-1 (Ms. “]”), paras. 28-32; pp. 31-33.
intersecting nature of medical separation, Workers” Compensation, and
disability retirement claims
Judgment No. 2003-1 (Ms. “]”), paras. 27, 30, 38, 70, 146-147, 151; pp. 31-32, 34,
48-49, 83-85.
no deduction from award of legal costs for costs attributable to consultation
relating to Workers” Compensation claim of “intersecting nature” with
disability retirement claim on which Applicant prevailed
Order No. 2003-1 (Ms. “]”) (Assessment of compensable legal costs pursuant to
Judgment No. 2003-1), para. Second; pp. 171-172.
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A v. International Bank for Reconstruction and Development, WBAT Decision No. 182
(1997)
Judgment No. 2003-1 (Ms. “]”), paras. 127, 137, 155-156; pp. 76, 79-80, 86-87.
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Judgment No. 2003-1 (Ms. “]”), paras. 125-127, 137, 149; pp. 74-76, 79-80, 84.
Judgment No. 20032 (Ms. “K”), paras. 51-53, 58-59, 69, 79; pp. 120-122, 124-125,
129, 132-133.
Shenouda v. International Bank for Reconstruction and Development, WBAT Decision
No. 177 (1997)
Judgment No. 2003-1 (Ms. “]”), paras. 126, 158, 163; pp. 75-76, 87, 89.
Judgment No. 2003-2 (Ms. “K”), paras. 52, 59, 66, 80, 90, 92, 96, 101 and note 19;
pp- 121-122, 125, 127-128, 133, 136137, 139-141.
van Gent (No. 2) v. International Bank for Reconstruction and Development, WBAT
Decision No. 13 (1983)
Judgment No. 2004-1 (Mr. “R” (No. 2)), para. 25; p. 157.

191






APPENDIX

The following documents, previously published, are reproduced herein for
the convenience of the reader. The original pagination of these documents
has been retained for clarity.

Statute of the Administrative Tribunal of the
International Monetary Fund

Report of the Executive Board to the Board of Governors
on the Establishment of an Administrative Tribunal
for the International Monetary Fund

Resolution No. 48-1 Establishment of the Administrative Tribunal
of the International Monetary Fund

Rules of Procedure of the Administrative Tribunal
of the International Monetary Fund (1994)






Administrative
Tribunal
of the
International
Monetary
Fund

Statute of the Administrative Tribunal

Report of the Executive Board to
the Board of Governors

Resolution of the Board of Governors

International Monetary Fund
Washington D.C.
1994






Statute of the Administrative Tribunal of
the International Monetary Fund

Statute

ARTICLE 1

There is hereby established a tribunal of the International Monetary
Fund (“the Fund”), to be known as the Administrative Tribunal of the
International Monetary Fund (“the Tribunal”).

ARTICLE 11

1. The Tribunal shall be competent to pass judgment upon any
application:

a. by a member of the staff challenging the legality of an admin-
istrative act adversely affecting him; or

b. by an enrollee in, or beneficiary under, any retirement or other
benefit plan maintained by the Fund as employer challenging the
legality of an administrative act concerning or arising under any
such plan which adversely affects the applicant.

2. For purposes of this Statute:

a. the expression “administrative act” shall mean any individual
or regulatory decision taken in the administration of the staff of
the Fund;

b. the expression “regulatory decision” shall mean any rule con-
cerning the terms and conditions of staff employment, including
the General Administrative Orders and the Staff Retirement Plan,
but excluding any resolutions adopted by the Board of Governors
of the Fund;

c. the expression “member of the staff” shall mean:

(i) any person whose current or former letter of appointment,
whether regular or fixed-term, provides that he shall be a
member of the staff;
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(ii) any current or former assistant to an Executive Director;
and

(iii) any successor in interest to a deceased member of the
staff as defined in (i) or (ii) above to the extent that he
is entitled to assert a right of such staff member against
the Fund;

d. the calculation of a period of time shall not include the day of
the event from which the period runs, and shall include the next
working day of the Fund when the last day of the period is not a
working day;

e. the masculine pronoun shall include the feminine pronoun.

ARTICLE I11

The Tribunal shall not have any powers beyond those conferred
under this Statute. In deciding on an application, the Tribunal shall
apply the internal law of the Fund, including generally recognized
principles of international administrative law concerning judicial
review of administrative acts. Nothing in this Statute shall limit or
modify the powers of the organs of the Fund under the Articles of
Agreement, including the lawful exercise of their discretionary author-
ity in the taking of individual or regulatory decisions, such as those
establishing or amending the terms and conditions of employment
with the Fund. The Tribunal shall be bound by any interpretation of the
Fund’s Articles of Agreement decided by the Executive Board, subject
to review by the Board of Governors in accordance with Article XXIX
of that Agreement.

ARTICLE IV

Any issue concerning the competence of the Tribunal shall be set-
tled by the Tribunal in accordance with this Statute.

ARTICLE V

1. When the Fund has established channels of administrative review
for the settlement of disputes, an application may be filed with the
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Tribunal only after the applicant has exhausted all available channels
of administrative review.

2. For purposes of this Statute, where the available channels of
administrative review include a procedure established by the Fund
for the consideration of complaints and grievances of individual staff
members on matters involving the consistency of actions taken in their
individual cases with the regulations governing personnel and their
conditions of service, administrative review shall be deemed to have
been exhausted when:

a. three months have elapsed since a recommendation on the
matter has been made to the Managing Director and the applicant
has not received a decision stating that the relief he requested
would be granted;

b. a decision denying the relief requested has been notified to
the applicant; or

c. two months have elapsed since a decision stating that the relief
requested would be granted has been notified to the applicant,
and the necessary measures have not actually been taken.

3. For purposes of this Statute, where the available channels of review
do not include the procedure described in Section 2, a channel of
administrative review shall be deemed to have been exhausted when:

a. three months have elapsed since the request for review was
made and no decision stating that the relief requested would be
granted has been notified to the applicant;

b. a decision denying the relief requested has been notified to
the applicant; or

c. two months have elapsed since a decision stating that the relief
requested would be granted has been notified to the applicant,
and the necessary measures have not actually been taken.

4. For purposes of this Statute, all channels of administrative review
shall be deemed to have been exhausted when the Managing Director
and the applicant have agreed to submit the dispute directly to the
Tribunal.

Statute
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ARTICLE VI

1. An application challenging the legality of an individual decision
shall not be admissible if filed with the Tribunal more than three
months after all available channels of administrative review have been
exhausted, or, in the absence of such channels, after the notification of
the decision.

2. Anapplication challenging the legality of a regulatory decision shall
not be admissible if filed with the Tribunal more than three months after
the announcement or effective date of the decision, whichever is later;
provided that the illegality of a regulatory decision may be asserted at
any time in support of an admissible application challenging the legality
of an individual decision taken pursuant to such regulatory decision.

3. Inexceptional circumstances, the Tribunal may decide at any time,
if it considers the delay justified, to waive the time limits prescribed
under Sections 1 or 2 of this Article in order to receive an application
that would otherwise be inadmissible.

4. The filing of an application shall not have the effect of suspending
the implementation of the decision contested.

5. No application may be filed or maintained after the applicant and
the Fund have reached an agreement on the settlement of the dispute
giving rise to the application.

ARTICLE VII
1. The members of the Tribunal shall be appointed as follows:

a. The President shall be appointed for two years by the Manag-
ing Director after consultation with the Staff Association and with
the approval of the Executive Board. The President shall have no
prior or present employment relationship with the Fund.

b. Two associate members and two alternates who have no
prior or present employment relationship with the Fund shall be
appointed for two years by the Managing Director after appropri-
ate consultation.

c. The President and the associate members and their alternates
must be nationals of a member country of the Fund at the time of
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their appointments and must possess the qualifications required
for appointment to high judicial office or be jurisconsults of rec-
ognized competence.

2. The President and the associate members and their alternates may
be reappointed in accordance with the procedures for appointment set
forth in Section 1 above. A member appointed to replace a member
whose term of office has not expired shall hold office for the remainder
of his predecessor’s term.

3. Any member who has a conflict of interest in a case shall recuse
himself.

4. The decisions of the Tribunal shall be taken by the President and
the associate members, provided that when an associate member has
recused himself or, for any other reason, is unable to hear a case, an
alternate shall be designated by the President, and provided further
that, if the President himself is unable to hear a case, the elder of the
associate members shall act as President for that case, and shall be
replaced by an alternate as associate member.

5. The Managing Director shall terminate the appointment of a mem-
ber who, in the unanimous opinion of the other members, is unsuited
for further service.

ARTICLE VIII

The members of the Tribunal shall be completely independent in
the exercise of their duties; they shall not receive any instructions or
be subject to any constraint. In the performance of their functions, they
shall be considered as officers of the Fund for purposes of the Articles
of Agreement of the Fund.

ARTICLE IX

1. The Managing Director shall make the administrative arrange-
ments necessary for the functioning of the Tribunal.

2. The Managing Director shall designate personnel to serve as a Sec-
retariat to the Tribunal. Such personnel, in the discharge of duties here-
under, shall be under the authority of the President. They shall not, at

Statute
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any time, disclose confidential information received in the perfor-
mance of their duties.

3. The expenses of the Tribunal shall be borne by the Fund.

ARTICLE X

1. The Tribunal may require the production of documents held by
the Fund, except that the Managing Director may withhold evidence if
he determines that the introduction of such evidence might hinder the
operation of the Fund because of the secret or confidential nature of
the document. Such a determination shall be binding on the Tribunal,
provided that the applicant’s allegations concerning the contents of
any document so withheld shall be deemed to have been demonstrated
in the absence of probative evidence to the contrary. The Tribunal may
examine witnesses and experts, subject to the same qualification.

2. Subject to the provisions of this Statute, the members of the Tribu-
nal shall, by majority vote, establish the Tribunal’s Rules of Procedure.
The Rules of Procedure shall include provisions concerning:

a. presentation of applications and the procedure to be followed
in respect to them;

b. intervention by persons to whom the Tribunal is open under
Section 1 of Article II, whose rights may be affected by the
judgment;

c. presentation of testimony and other evidence;

d. summary dismissal of applications without disposition on the
merits; and

e. other matters relating to the functioning of the Tribunal.
3. Each party may be assisted in the proceedings by counsel of his
choice, other than members of the Fund’s Legal Department, and shall

bear the cost thereof, subject to the provisions of Article XIV, Section 4
and Article XV.

ARTICLE XI

The Tribunal shall hold its sessions at the Fund’s headquarters at
dates to be fixed in accordance with its Rules of Procedure.
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ARTICLE XI1I

The Tribunal shall decide in each case whether oral proceedings are
warranted. Oral proceedings shall be open to all interested persons,
unless the Tribunal decides that exceptional circumstances require
that they be held in private.

ARTICLE XIII

1. All decisions of the Tribunal shall be by majority vote.

2. Judgments shall be final, subject to Article XVI and Article XVII,
and without appeal.

3. Each judgment shall be in writing and shall state the reasons on
which it is based.

4. The deliberations of the Tribunal shall be confidential.

ARTICLE X1V

1. If the Tribunal concludes that an application challenging the legal-
ity of an individual decision is well-founded, it shall prescribe the
rescission of such decision and all other measures, whether involving
the payment of money or otherwise, required to correct the effects of
that decision.

2. When prescribing measures under Section 1 other than the payment
of money, the Tribunal shall fix an amount of compensation to be paid
to the applicant should the Managing Director, within one month of
the notification of the judgment, decide, in the interest of the Fund, that
such measures shall not be implemented. The amount of such compen-
sation shall not exceed the equivalent of three hundred percent (300%)
of the current or, as the case may be, last annual salary of such person
from the Fund. The Tribunal may, however, in exceptional cases, when
it considers it justified, order the payment of a higher compensation; a
statement of the specific reasons for such an order shall be made.

3. If the Tribunal concludes that an application challenging the legal-
ity of a regulatory decision is well-founded, it shall annul such deci-
sion. Any individual decision adversely affecting a staff member taken
before or after the annulment and on the basis of such regulatory deci-
sion shall be null and void.
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4. 1If the Tribunal concludes that an application is well-founded in
whole or in part, it may order that the reasonable costs incurred by
the applicant in the case, including the cost of applicant’s counsel, be
totally or partially borne by the Fund, taking into account the nature
and complexity of the case, the nature and quality of the work per-
formed, and the amount of the fees in relation to prevailing rates.

5. When a procedure prescribed in the rules of the Fund for the
taking of a decision has not been observed, the Tribunal may, at the
request of the Managing Director, adjourn the proceedings for institu-
tion of the required procedure or for adoption of appropriate corrective
measures, for which the Tribunal shall establish a time certain.

ARTICLE XV

1. The Tribunal may order that reasonable compensation be made by
the applicant to the Fund for all or part of the cost of defending the
case, if it finds that:

a. the application was manifestly without foundation either in
fact or under existing law, unless the applicant demonstrates that
the application was based on a good faith argument for an exten-
sion, modification, or reversal of existing law; or

b. the applicant intended to delay the resolution of the case or to
harass the Fund or any of its officers or employees.

2. The amount awarded by the Tribunal shall be collected by way of
deductions from payments owed by the Fund to the applicant or other-
wise, as determined by the Managing Director, who may, in particular
cases, waive the claim of the Fund against the applicant.

ARTICLE XVI

A party to a case in which a judgment has been delivered may, in
the event of the discovery of a fact which by its nature might have
had a decisive influence on the judgment of the Tribunal, and which
at the time the judgment was delivered was unknown both to the
Tribunal and to that party, request the Tribunal, within a period of six
months after that party acquired knowledge of such fact, to revise the
judgment.



STATUTE

ARTICLE XVII

The Tribunal may interpret or correct any judgment whose terms
appear obscure or incomplete, or which contains a typographical or
arithmetical error.

ARTICLE XVIII

1. The original of each judgment shall be filed in the archives of the
Fund. A copy of the judgment, attested to by the President, shall be
delivered to each of the parties concerned.

2. A copy shall also be made available by the Secretariat on request to
any interested person, provided that the President may decide that the
identities or any other means of identification of the applicant or other
persons mentioned in the judgment shall be deleted from such copies.

ARTICLE XIX

This Statute may be amended only by the Board of Governors of
the Fund.

ARTICLE XX

1. The Tribunal shall not be competent to pass judgment upon any
application challenging the legality or asserting the illegality of an
administrative act taken before October 15, 1992, even if the channels
of administrative review concerning that act have been exhausted only
after that date.

2. In the case of decisions taken between October 15, 1992 and the
establishment of the Tribunal, the application shall be admissible only
if it is filed within three months after the establishment of the Tribu-
nal. For purposes of this provision, the Tribunal shall be deemed to be
established when the staff has been notified by the Managing Director
that all the members of the Tribunal have been appointed.

Statute
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ARTICLE XXI

The competence of the Tribunal may be extended to any interna-
tional organization upon the terms established by a special agree-
ment to be made with each such organization by the Fund. Each such
special agreement shall provide that the organization concerned shall
be bound by the judgments of the Tribunal and be responsible for the
payment of any compensation awarded by the Tribunal in respect of a
staff member of that organization and shall include, inter alia, provi-
sions concerning the organization’s participation in the administrative
arrangements for the functioning of the Tribunal and concerning its
sharing the expenses of the Tribunal.

10



Report of the Executive Board
to the
Board of Governors
on the Establishment of an
Administrative Tribunal for the
International Monetary Fund

Part I. Introduction

1. In 1986, the Executive Board began to consider the possible estab-
lishment of an administrative tribunal to adjudicate employment-
related disputes at the Fund. The first stage in this process was to
review the major administrative tribunals established by other inter-
national organizations, including the major features of these tribunals
and their general practices and procedures. Having agreed, in principle,
that the Fund should have an administrative tribunal, the Executive
Board conducted a comprehensive review of the various issues raised
by the establishment of a tribunal. Particular attention was given to
(1) the role of tribunals in reviewing employment-related decisions;
(2) the types of cases which tribunals are authorized to hear; (3) access
to tribunals; (4) composition and structure of tribunals; and (5) the rem-
edies and costs which tribunals are authorized to award. On that basis,
a draft statute providing for the establishment of an administrative tri-
bunal for the Fund was prepared, with an accompanying commentary.

2. The Executive Board is hereby proposing the adoption by the
Board of Governors of the statute. The commentary in Part II of this
report explains the meaning of each provision of the proposed stat-
ute. Part III describes the procedure for the adoption of the proposed
statute. Part IV proposes a resolution for adoption by the Board of
Governors. The text of the proposed statute is attached to the pro-
posed resolution.
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ADMINISTRATIVE TRIBUNAL OF THE IMF

Part II. Commentary on the Proposed Statute

This commentary explains each provision of the proposed statute
in turn.!

ARTICLE I

There is hereby established a tribunal of the International Mone-
tary Fund (“the Fund”), to be known as the Administrative Tribu-
nal of the International Monetary Fund (“the Tribunal”).

Article I, like its counterpart in the statutes of other tribunals, per-
forms a constitutive function and also names the tribunal. As noted
above, it envisages the establishment of a tribunal to serve the Fund
exclusively, although provision is made in Article XXI for other inter-
national organizations to affiliate with the Fund tribunal.

ARTICLE I1

1. The Tribunal shall be competent to pass judgment upon any
application:

a. by a member of the staff challenging the legality of an
administrative act adversely affecting him; or

Article II sets forth the competence of the tribunal. The power of an
international administrative tribunal to pass judgment in a particular
case brought before it derives from the statute which establishes the
tribunal. The scope of competence of the proposed tribunal is defined
by this instrument, and the limitations imposed in it establish the
bounds of the tribunal’s authority.

Section 1(a) provides that the tribunal would be empowered to review
a staff member’s challenge to the legality of an administrative act (de-

IThe following acronyms will be used herein: Administrative Tribunal of the Bank
for International Settlements (“BISAT”); Court of Justice of the European Communi-
ties (“CJEC”); European Economic Community (“EEC”); International Court of Jus-
tice (“IC]”); Inter-American Development Bank Administrative Tribunal (“IDBAT”);
International Labour Organisation Administrative Tribunal (“ILOAT”); North Atlantic
Treaty Organization (“NATO”); Administrative Tribunal of the Organization of Ameri-
can States (“OASAT”); United Nations Administrative Tribunal (“UNAT”); World Bank
Administrative Tribunal (“WBAT").

12
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fined below) that adversely affects him. The statutes of several other tri-
bunals contain similar language as regards jurisdiction.> Although the
Fund has not adopted a formal statement of principles of staff employ-
ment, the employment relationship between the Fund and the staff is
subject to legal rights and obligations, one element of which is the obliga-
tion of the employer to take employment-related decisions in accordance
with the law of the Fund, including applicable rules, procedures, and
recognized norms. It would be the function of the tribunal, as a judicial
body, to determine whether a decision transgressed the applicable law of
the Fund. However, a staff member would have to be adversely affected
by a decision in order to challenge it; the tribunal would not be autho-
rized to resolve hypothetical questions or to issue advisory opinions.

b. by an enrollee in, or beneficiary under, any retirement
or other benefit plan maintained by the Fund as employer
challenging the legality of an administrative act concerning
or arising under any such plan which adversely affects the
applicant.

Section 1(b) sets forth the competence of the tribunal with respect to
the retirement and other benefit plans maintained by the Fund, such as
the Staff Retirement Plan (SRP), the Medical Benefits Plan (MBP), and
the Group Life Insurance Plan.® This provision would allow individu-
als who are not members of the staff but who have rights under these
plans to bring claims before the tribunal concerning decisions taken
under or with respect to the plan. Such individuals would include ben-
eficiaries under the SRP and nonstaff enrollees in the MBP, for exam-
ple, a deceased staff member’s widow who continues to participate in
the MBP. Such individuals would, however, be entitled to assert claims
only with respect to decisions arising under or concerning the Fund’s
retirement or benefit plans; they would not have the right to challenge
other types of administrative acts before the tribunal.

E.g., CJEC: EEC Treaty, Article 179; NATO Appeals Board: Resolution of the North
Atlantic Council, Article 4.21; Council of Europe Appeals Board: Staff Regulations,
Article 59(1).

3The tribunal would be authorized to review decisions relating to or arising under the
Staff Retirement Plan (SRP), whether of an individual or general nature. Other tribunals,
including the WBAT, have jurisdiction to consider whether there has been nonobservance
of the provisions of a staff retirement plan. See, e.g.,, WBAT Statute, Article II(1). It should
be noted that the SRP, Art. 7.1(d), permits the tribunal to exercise such jurisdiction.
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ADMINISTRATIVE TRIBUNAL OF THE IMF

2. For purposes of this Statute,

a. the expression “administrative act” shall mean any indi-
vidual or regulatory decision taken in the administration of
the staff of the Fund;

b. the expression “regulatory decision” shall mean any rule
concerning the terms and conditions of staff employment,
including the General Administrative Orders and the Staff
Retirement Plan, but excluding any resolutions adopted by
the Board of Governors of the Fund;

Subsections (a) and (b) of Section 2 provide two definitions which
are critical to construing the competence of the tribunal; the defini-
tions of “administrative act” and “regulatory decision” delineate the
types of cases which comprise the subject matter jurisdiction, or com-
petence ratione materiae, of the tribunal. There are several aspects of
this competence.

The tribunal would be competent to hear cases challenging the legal-
ity of an “administrative act,” which is defined as all individual and
regulatory decisions taken in the administration of the staff of the
Fund. This definition is intended to encompass all decisions affecting
the terms and conditions of employment at the Fund, whether related to
a staff member’s career, benefits, or other aspects of Fund appointment,
including the staff regulations set forth in the N Rules. In order to invoke
the jurisdiction of the tribunal, there would have to be a “decision,”
whether taken with respect to an individual or a broader class of staff,
identified in the application filed by the staff member. As discussed
below, in most cases concerning individual administrative decisions,
the staff member would be challenging the decision after unsuccess-
fully pursuing the established channels for administrative review of his
complaint, including recourse to the Grievance Committee.

The statute makes explicit that the tribunal would have jurisdiction
to review regulatory decisions, either directly or in the context of a
review of an individual decision based on the regulatory decision. This
would encompass, for example, Executive Board decisions regarding
employment policy (such as adjustments to compensation, pensions,
tax allowance, benefits, and job grading), the SRP, and staff rules and
regulations promulgated by management, such as the General Adminis-
trative Orders. As provided in Article I, the tribunal would be expected
to apply well-established principles for review of actions by decision-

14
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making organs, including noninterference with the proper exercise of
authority by those organs.

The statute excludes from the tribunal’s competence resolutions
taken by the organ establishing the tribunal, that is, the Board of Gov-
ernors. In this fashion, the Executive Board could, through referral of
a decision to the Board of Governors for ultimate approval, foreclose
review of the legality of that decision by the tribunal. Underlying this
provision is the recognition that the Board of Governors is the organ
responsible for establishing the tribunal and determining the scope
of its jurisdiction. Therefore, it could, at any time, limit the tribunal’s
jurisdiction by a resolution. Moreover, the Board of Governors is the
highest organ of the Fund, and its resolutions should be regarded as
the highest expression, short of an amendment of the Articles, of the
will of the membership.

c. the expression “member of the staff” shall mean:

(i) any person whose current or former letter of appoint-
ment, whether regular or fixed-term, provides that
he shall be a member of the staff;

(ii) any current or former assistant to an Executive Direc-
tor; and

(iii) any successor in interest to a deceased member of the
staff as defined in (i) or (ii) above to the extent that
he is entitled to assert a right of such staff member
against the Fund;

The definitions in subsections (c)(i) and (ii) include only staff mem-
bers (i.e.,, persons on regular or fixed-term appointments to the staff)
and assistants to Executive Directors (i.e., persons employed on the
recommendation of an Executive Director to assist him in a clerical,
secretarial, or technical capacity).

The definition also includes persons who would be entitled to assert
the rights of the staff member in the event of his death; thus, if an issue
as to the termination payments due to a staff member were unresolved
at the time of his death, that claim could be pursued by the personal
representative of the estate.

The statute would not allow unsuccessful candidates to the staff to
bring claims before the tribunal. Nor would persons employed under
contract to the Fund have access to the tribunal. The Staff Association
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ADMINISTRATIVE TRIBUNAL OF THE IMF

would not be entitled to bring actions in its own name before the
tribunal.

d. thecalculation of a period of time shall notinclude the day
of the event from which the period runs, and shall include the
next working day of the Fund when the last day of the period
is not a working day;

This provision clarifies how the periods of time stated in the statute
(e.g., the time limits for filing an application in Article VI) are to be
calculated. The period would start to run on the day after the date on
which the challenged decision is rendered; if the last day of the period
fell on a weekend or holiday, the deadline would be extended through
the next working day:*

e. the masculine pronoun shall include the feminine pronoun.

This provision makes clear that the statute applies equally to males
and females; it enables the universal use of the masculine pronoun for
the sake of simplicity.

ARTICLE I11

(first sentence)

The Tribunal shall not have any powers beyond those conferred
under this Statute.

The first sentence of this Article, in providing that the powers of the
tribunal are limited to those set forth in the statute, states the general
principle recognized in international administrative law that tribunals
have limited jurisdiction rather than general jurisdiction.> As a conse-
quence, administrative tribunals have competence only to the extent
that their statutes or governing instruments confer authority to decide
disputes. Thus, the statutory provision defining the competence of the
tribunal is, at the same time, a prohibition on the exercise of compe-
tence outside the jurisdiction conferred.

“For an example of how periods are calculated under this provision, see pp. 24-25 below.

5See, e.g., the advisory opinion of the ICJ concerning the competence of the ILOAT
in Judgments of the Administrative Tribunal of the International Labour Organisation, I1C]
Reports (1956) 77, at p. 97.

16
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(second sentence)

In deciding on an application, the Tribunal shall apply the internal
law of the Fund, including generally recognized principles of
international administrative law concerning judicial review of
administrative acts.

The second sentence of this Article calls upon the tribunal to adhere
to and apply generally recognized principles for judicial review of
administrative acts. These principles have been extensively elaborated
in the case law of both international administrative tribunals and
domestic judicial systems, particularly with respect to review of deci-
sions taken under discretionary powers.

The reference to recognized principles of international administra-
tive law is intended to limit the powers of the tribunal by making
clear that the standards of review applied by the tribunal should not
go beyond those applied by other tribunals, and that the tribunal is
expected to recognize the limitations observed by other administra-
tive tribunals of international organizations in reviewing the exercise
of discretionary authority by the decision-making organs of the Fund.
In other words, the fact that the tribunal has been given competence
to review employment-related decisions by the Fund would not mean
that it had greater latitude in the exercise of that power than that exer-
cised by other administrative tribunals. In particular, the tribunals
have reaffirmed, in a variety of contexts, that they will not substitute
their judgment for that of the competent organs and will respect the
broad, although not unlimited, power of the organization to amend the
terms and conditions of employment.

This limitation on the tribunal’s power to review regulatory deci-
sions underscores the basic premise that the creation of an admin-
istrative tribunal to resolve employment-related disputes would not
alter the employment relationship as such between the Fund and its
staff—that is, apart from the avenue of recourse it provides, it neither
expands nor derogates from the rights and obligations found in the
internal law of the organization.

With respect to employment-related matters, the internal law of the
Fund includes both formal, or written, sources (such as the Articles of
Agreement, the By-Laws and Rules and Regulations, and the General
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Administrative Orders) and unwritten sources. These sources of
internal law apply to, and circumscribe, the exercise of discretionary
authority by the Executive Board in prescribing the terms and condi-
tions of Fund employment.

With respect to formal sources of law, insofar as the Executive Board
derives its authority from the Articles of Agreement, its decisions must
be consistent with the Articles as a higher authority of law. Likewise,
the Executive Board is also bound by resolutions of the Board of Gov-
ernors as the highest organ of the Fund.

There are two unwritten sources of law within the internal law of
the Fund. First, the administrative practice of the organization may, in
certain circumstances, give rise to legal rights and obligations.® Second,
certain general principles of international administrative law, such as
the right to be heard (the doctrine of audi alteram partem) are so widely
accepted and well-established in different legal systems that they are
regarded as generally applicable to all decisions taken by international
organizations, including the Fund.

The Fund, like all international organizations, has reserved to itself
broad powers to alter the terms and conditions of employment on a
prospective basis.” However, an important limitation on the exercise
of this authority would be where the Fund has obligated itself, either
through a formal commitment or through a consistent and established
practice, not to amend that element of employment. In the absence of
such a commitment by the Fund, there would be no basis for a finding
by the tribunal that a decision changing an element of employment vio-
lated the rights of the staff. Moreover, even where the organization has
voluntarily undertaken such a commitment, subsequent developments,

For example, in the de Merode case, the WBAT held that the World Bank had a legal
obligation, arising out of a consistent and established practice, to carry out periodic sal-
ary reviews. de Merode, WBAT Reports, Dec. No. 1 (1981), at p. 56.

7One basic limitation on an organization’s power of amendment is the protection of
acquired or vested rights, whether or not expressly provided for in the staff regula-
tions. However, even this limitation has been very narrowly construed and interpreted
as essentially synonymous with the principle of non-retroactivity. In other words, an
amendment cannot deprive a staff member of any benefit or emolument that has been
earned or accrued before the effective date of the change. Accordingly, respect for
acquired rights would not preclude the organization from prospective alterations in
the conditions of employment.

18
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such as urgent and unavoidable financial imbalances, may authorize
certain adjustments if they are reasonably justified.?

As applied to the review of regulatory decisions, the case law of
administrative tribunals in general demonstrates that although there
exists a competence to review regulatory decisions, the scope of that
review is quite narrow. There are broad and well-recognized principles
protecting the exercise of authority by the decision-making organs of
an institution from interference by a judicial body. The Fund tribunal
would have to respect those principles in reviewing the legality of
regulatory decisions.

Likewise, with respect to review of individual decisions involving
the exercise of managerial discretion, the case law has emphasized that
discretionary decisions cannot be overturned unless they are shown to
be arbitrary, capricious, discriminatory, improperly motivated, based on
an error of law or fact, or carried out in violation of fair and reasonable
procedures.’ This principle is particularly significant with respect to
decisions which involve an assessment of an employee’s qualifications
and abilities, such as promotion decisions and dismissals for unsat-
isfactory performance. In this regard, administrative tribunals have
emphasized that the determination of the adequacy of professional
qualifications is a managerial, and not a judicial, responsibility.!

At the same time, the reference to general principles is not intended
to introduce concepts that are inapplicable to, or inappropriate for, the
Fund. With respect to the concern that the application of the principles
enunciated by other administrative tribunals may have the unintended
result of interfering with the responsibilities entrusted to the Execu-
tive Board, it should be noted that, to the extent that a tribunal’s deci-
sion is dependent on the particular law of the organization in question
(such as the precise language of a staff regulation), the decision would
be regarded as specific to the organization in question and not part
of the general principles of international administrative law. Moreover,
in applying general principles of international administrative law, an
administrative tribunal cannot derogate from the powers conferred on the

8Gretz, UNAT Judgment No. 403 (1987).

°E.g., Durrant-Bell, WBAT Reports, Dec. No. 24 (1985), at paras. 24, 25.

10See generally M. Akehurst, The Law Governing Employment in International Organizations,
at 118-23 (1967); CW. Jenks, The Proper Law of International Organisations, at 86—88 (1962).
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ADMINISTRATIVE TRIBUNAL OF THE IMF

organs of the Fund, including the Executive Board, under the Articles of
Agreement. This is made explicit in the third sentence of Article IIL

(third sentence)

Nothing in this Statute shall limit or modify the powers of the
organs of the Fund under the Articles of Agreement, including
the lawful exercise of their discretionary authority in the taking
of individual or regulatory decisions, such as those establishing or
amending the terms and conditions of employment with the Fund.

The third sentence of Article III incorporates, as part of the governing
instrument of the tribunal, the concept of separation of power between
the tribunal, on the one hand, and the legislative and executive organs of
the institution, on the other hand, by stating that the establishment of the
tribunal would not in any way affect the authority conferred on other
organs of the Fund under the Articles of Agreement. This provision
would be particularly significant with respect to the authority conferred
under Article XII, Section 3(a), which authorizes the Executive Board to
conduct the business of the Fund, and under Section 4(b) of that Article,
which instructs the Managing Director to conduct the ordinary business
of the Fund, subject to the general control of the Executive Board.

This provision is consistent with well-established case law in which
judicial bodies have repeatedly affirmed their incapacity to substitute
their own judgments for those of the authorities in which the discretion
has been conferred.!! Thus, although a tribunal may decide whether a
discretionary act was lawful, it must respect the mandate of the legisla-
tive or executive organs to formulate employment policies appropriate
to the needs and purposes of the organization. Similarly, a tribunal is
not competent to question the advisability of policy decisions.!?

(fourth sentence)

The Tribunal shall be bound by any interpretation of the Fund’s
Articles of Agreement decided by the Executive Board, subject
to review by the Board of Governors in accordance with Article
XXIX of that Agreement.

NSee generally S.A. de Smith, Judicial Review of Administrative Action, at 278-79 (4th
ed. 1980).

12See von Stauffenberg, WBAT Reports, Dec. No. 38 (1987), at para. 126; Decision No. 36,
NATO Appeals Board (1972), Collection of the Decisions (1972).
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The statute also explicitly provides that interpretations of the Arti-
cles of Agreement rendered by the Executive Board would be binding
on the tribunal. This provision would not deprive the tribunal of the
authority to interpret the Articles. However, in situations where the
Executive Board has adopted a certain interpretation of the Articles,
that interpretation, although subject to review by the Board of Gov-
ernors in accordance with the procedures of Article XXIX, would be
binding on the tribunal in the context of a challenge to a decision. The
purpose of this provision is to avoid an irreconcilable conflict between
interpretations made by the Executive Board, on the one hand, and the
tribunal, on the other hand.

With respect to interpretations of the Articles, there is a distinction
between interpretations and findings of legality. An interpretation
clarifies the meaning of a provision of the Articles; it does not dispose
of a particular case. Therefore, a finding of legality of a particular regu-
latory or individual decision would still be made by the tribunal. This
finding would have to be consistent with the interpretation adopted
by the Executive Board. Given that interpretations of the Articles of
Agreement by the Executive Board are binding on the Fund and all its
members,3 this sentence, which makes such interpretations binding
on the tribunal as well, adheres to the general principle of consistency
within any legal system, in order that the same provision will have
only one meaning.

ARTICLE IV

Any issue concerning the competence of the Tribunal shall be
settled by the Tribunal in accordance with this Statute.

The tribunal would have the authority to determine its own com-
petence within the terms of its statute. Comparable authority has been
accorded to virtually every international administrative tribunal,*
which is intended to allow the tribunal to interpret but not expand its
competence with respect to a particular case.

13Article XXIX of the Fund’s Articles of Agreement.
4E.g., UNAT Statute, Article 2(3); ILOAT Statute, Article II(7); WBAT Statute,
Article II1.

21

o)
Yl
(s}
Q
[o'a]
()
>
-:
=]
9]
()
e
(54
v
<=
=]
(T
(=)
-
-
=]
o
)]
=4




ADMINISTRATIVE TRIBUNAL OF THE IMF

ARTICLE V

1. When the Fund has established channels of administrative
review for the settlement of disputes, an application may be
filed with the Tribunal only after the applicant has exhausted all
available channels of administrative review.

2. For purposes of this Statute, where the available channels
of administrative review include a procedure established by the
Fund for the consideration of complaints and grievances of in-
dividual staff members on matters involving the consistency of
actions taken in their individual cases with the regulations gov-
erning personnel and their conditions of service, administrative
review shall be deemed to have been exhausted when:

a. three months have elapsed since a recommendation on
the matter has been made to the Managing Director and the
applicant has not received a decision stating that the relief he
requested would be granted;

b. a decision denying the relief requested has been notified
to the applicant; or

c. two months have elapsed since a decision stating that the
relief requested would be granted has been notified to the appli-
cant, and the necessary measures have not actually been taken.

3. For purposes of this Statute, where the available channels
of review do not include the procedure described in Section 2, a
channel of administrative review shall be deemed to have been
exhausted when:

a. three months have elapsed since the request for review
was made and no decision stating that the relief requested
would be granted has been notified to the applicant;

b. a decision denying the relief requested has been notified
to the applicant; or

c. two months have elapsed since a decision stating that the
relief requested would be granted has been notified to the appli-
cant, and the necessary measures have not actually been taken.

4. For purposes of this Statute, all channels of administrative
review shall be deemed to have been exhausted when the
Managing Director and the applicant have agreed to submit the
dispute directly to the Tribunal.

22
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Article V prescribes an exhaustion of remedies requirement with
respect to the admissibility of applications before the tribunal. Cases
otherwise falling within the tribunal’s competence would be admis-
sible only if applicable administrative remedies have been exhausted.
The exhaustion requirement is imposed by the statutes of all major
administrative tribunals, presumably for the reason that the tribunal is
intended as the forum of last resort after all other channels of recourse
have been attempted by the staff member, and the administration has
had a full opportunity to assess a complaint in order to determine
whether corrective measures are appropriate.

Under this Article, in situations where administrative review
includes recourse to formal procedures established by the Fund for
this purpose, a channel of administrative review would be exhausted
by any of the following events, as applicable to the circumstances. First,
the requirement would be satisfied if a recommendation on the matter
had been made to the Managing Director and the applicant received
no decision granting him the relief requested within three months.
Second, the requirement would be satisfied if the applicant received
a decision denying his request; a decision which granted his request
only in part would be treated as a denial for this purpose. Third, if the
applicant received a decision granting him the relief requested but the
relief was not forthcoming after two months had elapsed, administra-
tive review would be considered exhausted. Finally, if the Fund and
the applicant agree to bypass administrative review and submit the
dispute directly to the tribunal, all channels of administrative review
would be considered exhausted for purposes of this Article.

In situations where recourse to the Grievance Committee or other
formal procedure is not applicable, administrative review of a request
would be considered as exhausted by any of the outcomes described
in Section 3.

ARTICLE VI

1. An application challenging the legality of an individual
decision shall not be admissible if filed with the Tribunal more
than three months after all available channels of administrative
review have been exhausted, or, in the absence of such channels,
after the notification of the decision.
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2. An application challenging the legality of a regulatory de-
cision shall not be admissible if filed with the Tribunal more
than three months after the announcement or effective date of
the decision, whichever is later; provided that the illegality of a
regulatory decision may be asserted at any time in support of an
admissible application challenging the legality of an individual
decision taken pursuant to such regulatory decision.

Sections 1 and 2 of Article VI set forth the time limits in which an
application must be filed with the tribunal in order to be admissible.
In most cases involving individual decisions, a staff member will have
three months from the date on which all available channels of admin-
istrative review have been exhausted (as prescribed in Article V) in
which to bring an action.

The three-month period would not include the time required for
administrative review; the period would not begin to run until admin-
istrative review, including recourse to internal committees like the
Grievance Committee (if applicable), is fully exhausted and the Man-
aging Director has decided whether to implement the Committee's
recommendation. At this point, of course, an applicant should have a
reasonably good assessment of the issues presented and the strengths
and weaknesses of his case.

Under the current rules of the Grievance Committee, grievants have
up to one year from the event giving rise to the grievance to bring an
action. In cases where the Grievance Committee would have jurisdic-
tion over the question, this year-long period, which would precede
the three-month statute of limitations for the tribunal, should give a
staff member ample opportunity to assess whether he or she wishes to
proceed with the case.

The comparable period in other international administrative tribu-
nals is generally 60 days or 90 days; except in cases of death, the statute
of limitations in other tribunals does not exceed 90 days.!®

An illustration of the interaction of the exhaustion of remedies
requirement of Article V and the time limits of Article VI with respect
to individual decisions may be helpful. If, on January 2, the Grievance
Committee made a recommendation to the Managing Director regard-

15Compare the WBAT Statute (90 days); UNAT Statute (90 days); IDBAT Statute (60
days).
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ing the disposition of an individual decision, the three-month period
prescribed in Article V, Section 2 would run from January 3 to April 2,
inclusive.!® Thus, if the staff member received a response denying his
request on the last day of the period, or had not received a response
granting his request by that date, he would have exhausted admin-
istrative review.” He would thereupon have three months, i.e., from
April 3 to July 2, in which to file an application with the tribunal. If July
2 was not a working day, the deadline would fall on the next working
day thereafter, as prescribed in Article II, Section 2(d). If the staff mem-
ber received a favorable decision on April 2 granting his request, but
did not receive the relief requested by June 2, inclusive, he would have
three months, i.e., from June 3 to September 2, inclusive, in which to
bring an action before the tribunal. Of course, if the relief was, in fact,
granted in that period, there would be no case to go forward.

Regulatory decisions could be challenged by adversely affected
staff within three months of their announcement or effective date. It is
considered useful to permit the direct review of regulatory decisions
within this limited time period. As a result, the question of legality,
and any related issues (such as interpretation or application) could
hopefully be firmly resolved before there had been considerable reli-
ance on, or implementation of, the contested decision.

However, the legality of a regulatory decision could be raised as an
issue at any time with respect to an individual decision taken pursuant
thereto, subject to the rules involving timely filing of challenges to indi-
vidual decisions. Accordingly, a staff member could contest the denial of a
benefit in his particular case on the grounds that the regulation on which
the denial was based was illegal, without regard to the date on which the
regulation was enacted, subject to the provisions of Article XX.

There could, of course, be cases where an applicant sought to over-
turn an individual decision on several grounds, e.g., that the decision
is either an incorrect application of the underlying regulatory decision,
or, alternatively, that the underlying regulatory decision itself is illegal.
The Grievance Committee would be competent to consider challenges

160r on the next working day, if April 2 is not a working day.

7If a response denying the request was received before April 2, the three-month period
for filing an application would run from the date of receipt. For instance, if the response
was received on March 19, the application could be filed until June 20, inclusive.
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based on the former grounds but not the latter grounds, insofar as the
legality of a regulatory decision was at issue.

In cases involving both types of grounds, the requirements of the
tribunal statute regarding exhaustion of remedies and the statute of
limitations should be understood as follows. The Grievance Commit-
tee would first hear the case and dispose of the issues over which it
had jurisdiction (i.e.,, whether the decision at issue involved a correct
interpretation or application of the Fund’s rules). If the Grievance
Committee rejected his case, the staff member could then proceed to
the tribunal. At that time, it would be open to him to raise, as grounds
for review, not only the issues that were before the Grievance Commit-
tee but also, if appropriate, the legality of the underlying regulatory
decision, regardless of whether more than three months had passed
since the individual decision at issue had been taken. In essence, the
pursuit of administrative remedies as to the issue of interpretation or
application would suspend the time period for seeking review of the
decision on grounds for which no administrative review is available.

3. In exceptional circumstances, the Tribunal may decide at any
time, if it considers the delay justified, to waive the time limits
prescribed under Sections 1 or 2 of this Article in order to receive
an application that would otherwise be inadmissible.

The tribunal would have discretion, in exceptional circumstances,
to waive the time limits for filing imposed under the Article; this
might be appropriate, for example, in situations where, due to exten-
sive mission travel, prolonged illness, or other exigent personal cir-
cumstances, a staff member was unable to file his application within
the prescribed period. The staff member could request a waiver either
before the deadline if he anticipated that he would be unable to file on
time, or after the deadline had passed. However, such a waiver would
have to be predicated on a finding that the delay was justified under
the circumstances.

4. The filing of an application shall not have the effect of
suspending the implementation of the decision contested.

Section 4 follows the principle applicable to other tribunals that the
filing of an application does not stay the effectiveness of the decision
being challenged.!® This is considered necessary for the efficient opera-

I8E.g., WBAT Statute, Article XII(4).
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tion of the organization, so that the pendency of a case would not dis-
rupt day-to-day administration or the effectiveness of disciplinary mea-
sures, including removal from the staff in termination cases. This rule
is also consistent with the principle, strictly applied in the employment
context, that an aggrieved employee will not be granted a preliminary
injunction unless he would suffer irreparable injury without the injunc-
tion. In this regard, courts are loath to conclude that an injury would be
“irreparable,” given the nature of the employment relationship and the
possibility of compensatory relief if the employee ultimately succeeds
in his claim. With respect to potential cases where an applicant in G-4
visa status has been terminated and would otherwise be out of visa
status under U.S. law pending the pursuit of administrative remedies
and the outcome of his case before the tribunal, it would be preferable
to address this as an administrative matter in the staff rules on leave.
Apart from this situation, it is difficult to envisage a situation in which
the harm to an applicant, in the absence of interim measures, would be
“irreparable,” as that concept has been construed by the courts. Never-
theless, the statute would not preclude the tribunal from ordering such
measures if warranted by the circumstances of a particular case.

5. No application may be filed or maintained after the applicant
and the Fund have reached an agreement on the settlement of the
dispute giving rise to the application.

Under Section 5, it would be open to the applicant and the Fund to
reach an agreement on the dispute involved in the application; there-
upon, the application could not be pursued.

ARTICLE VII

1. The members of the Tribunal shall be appointed as follows:

a. The President shall be appointed for two years by the
Managing Director after consultation with the Staff Associa-
tion and with the approval of the Executive Board. The Presi-
dent shall have no prior or present employment relationship
with the Fund.

b. Two associate members and two alternates who have no
prior or present employment relationship with the Fund shall
be appointed for two years by the Managing Director after
appropriate consultation.
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c. The President and the associate members and their alter-
nates must be nationals of a member country of the Fund at
the time of their appointments and must possess the qualifi-
cations required for appointment to high judicial office or be
jurisconsults of recognized competence.

Article VII, Section 1 of the statute governs the appointment of the
tribunal’s members. A President (who could not be a present or former
Fund staff employee) would be appointed by the Managing Director
after appropriate consultation, subject to the approval of the Executive
Board. Two associate members and two alternates (none of whom hav-
ing a prior or present employment relationship with the Fund) would be
appointed by the Managing Director after appropriate consultation.

The President and the associate members and their alternates would
be required to be nationals of member countries of the Fund at the time
of their appointments; subsequent changes in nationality or in the mem-
bership of their country of nationality would not disqualify them. They
would also have to possess the qualifications and background which
are generally required of members of administrative tribunals.!”

Their terms of service would be two years.

2. The President and the associate members and their alternates
may be reappointed in accordance with the procedures for
appointment set forth in Section 1 above. A member appointed to
replace a member whose term of office has not expired shall hold
office for the remainder of his predecessor’s term.

3. Any member who has a conflict of interest in a case shall
recuse himself.

4. The decisions of the Tribunal shall be taken by the President
and the associate members, provided that when an associate mem-
ber has recused himself or, for any other reason, is unable to hear
a case, an alternate shall be designated by the President, and pro-
vided further that, if the President himself is unable to hear a case,
the elder of the associate members shall act as President for that
case, and shall be replaced by an alternate as associate member.

5. The Managing Director shall terminate the appointment of a
member who, in the unanimous opinion of the other members, is
unsuited for further service.

YE.g., WBAT Statute, Article IV(1); IDBAT Statute, Article ITI(1).
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Sections 2 through 5 establish the rules by which the President and
the associate members of the tribunal may be reappointed, replaced, or
dismissed from their duties.

The President and both associate members could be reappointed at
the end of their terms.

A member who had a conflict of interest in a particular case would
be required to excuse himself. A conflict of interest could arise in an
individual case, for example, if a member had a personal relationship
with the applicant.

Section 4 prescribes that cases will ordinarily be decided by the Presi-
dent and the two associate members. It provides for the temporary
replacement by an alternate of an associate member of the tribunal who
is unable to hear a case (for instance, due to illness or scheduling prob-
lems) or who, in his own judgment, decides to recuse himself in a partic-
ular case for reasons of conflict of interest. In the event that the President
was unable to hear a case, he would be replaced by the elder of the two
associate members, who would in turn be replaced by an alternate.

Section 5 provides the exclusive means by which a member could be
removed from his position on the tribunal by the Managing Director.
This provision would apply to any member of the tribunal (including
the President); however, dismissal of the member would be authorized
only if all of the other members agreed that he was unfit for further
service.

ARTICLE VIII

The members of the Tribunal shall be completely independent
in the exercise of their duties; they shall not receive any instruc-
tions or be subject to any constraint. In the performance of their
functions, they shall be considered as officers of the Fund for
purposes of the Articles of Agreement of the Fund.

This Article, in providing that the members of the tribunal cannot
be subject to instructions from any source, is intended to protect the
independence necessary for the performance of judicial duties. It fur-
ther provides that in the performance of their functions, the members
of the tribunal will be considered as officers of the Fund for purposes
of the Articles of Agreement.
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This provision would confer upon the President and the other mem-
bers the privileges and immunities enjoyed by officers and employees
of the Fund under Article IX, Section 8 of the Articles of Agreement
including, in particular, the immunity from judicial process. Such pro-
tection would further ensure the independence and impartiality of the
tribunal in carrying out its functions. It would also provide a basis for
dismissal, on immunity grounds, of any lawsuit brought in a national
court of a member country of the Fund by an unsuccessful applicant
against a member of the tribunal with respect to the member’s perfor-
mance of his official duties.

ARTICLE IX

1. The Managing Director shall make the administrative arrange-
ments necessary for the functioning of the Tribunal.

2. The Managing Director shall designate personnel to serve as
a Secretariat to the Tribunal. Such personnel, in the discharge of
duties hereunder, shall be under the authority of the President.
They shall not, at any time, disclose confidential information
received in the performance of their duties.

3. The expenses of the Tribunal shall be borne by the Fund.

This Article addresses certain administrative aspects of the tribu-
nal. It contemplates that administrative support will be provided to the
tribunal by personnel who will be assigned for such purpose by the
Managing Director, but who will only take instructions from, and act
under the direction of, the President of the tribunal in the performance
of their duties. Such personnel would be independent from the Fund
in the performance of their duties. Administrative tribunals are usu-
ally serviced by a small secretariat. The personnel assigned to serve
the tribunal would be required to refrain from disclosing confidential
information which they receive in carrying out their duties; this would
apply to disclosure both outside and within the Fund, where personnel
information is not available to staff except on a need-to-know basis.

The Fund would bear the expenses of the tribunal. These expenses
would include the fees paid to and expenses incurred by the President
and the associate members in connection with the performance of their
duties.
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ARTICLE X

1. The Tribunal may require the production of documents held
by the Fund, except that the Managing Director may withhold
evidence if he determines that the introduction of such evidence
might hinder the operation of the Fund because of the secret
or confidential nature of the document. Such a determination
shall be binding on the Tribunal, provided that the applicant’s
allegations concerning the contents of any document so withheld
shall be deemed to have been demonstrated in the absence of
probative evidence to the contrary. The Tribunal may examine
witnesses and experts, subject to the same qualification.

2. Subject to the provisions of this Statute, the members of the
Tribunal shall, by majority vote, establish the Tribunal’s Rules
of Procedure. The Rules of Procedure shall include provisions
concerning:
a. presentation of applications and the procedure to be fol-
lowed in respect to them;

b. intervention by persons to whom the Tribunal is open
under Section 1 of Article II, whose rights may be affected by
the judgment;
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c. presentation of testimony and other evidence;

d. summary dismissal of applications without disposition
on the merits; and

e. other matters relating to the functioning of the Tribunal.

3. Each party may be assisted in the proceedings by counsel of
his choice, other than members of the Fund’s Legal Department,
and shall bear the cost thereof, subject to the provisions of Article
XIV, Section 4 and Article XV.

With respect to the issue of document production, the tribunal would
be able to require the production of documents from the Fund, except
that the Managing Director would retain authority to decide, on a
case-by-case basis, whether there was a compelling institutional need to
protect the confidentiality of the requested document. In this event, the
Managing Director’s decision would be binding on the tribunal. How-
ever, if an applicant made an assertion regarding the content of a par-
ticular document and the Managing Director decided to withhold that
document from the tribunal, the applicant’s assertion would be prima
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facie evidence as to that content, and would create a rebuttable presump-
tion as to the accuracy of the assertion. Accordingly, the tribunal would
accept the applicant’s assertion as to its content, so long as there was no
other evidence presented to contradict that assertion. If there was other
probative evidence presented, the tribunal would have to weigh all of
the evidence before it in order to make an appropriate finding.

Like other tribunals, the tribunal would be able to hear testimony
from witnesses and experts, although most administrative tribunals,
in practice, rely largely on written evidence and pleadings in deciding
cases.

Like other administrative tribunals, the tribunal would be autho-
rized to establish, consistent with its statute, its own rules of operation
and procedure. The matters listed in the statute are those considered
essential, but the list is not exhaustive. The rules would be adopted by
a majority of the entire membership of the tribunal, i.e., the President,
the associate members, and their alternates.

The rules adopted by the tribunal could address such issues as the
procedures for filing applications and other pleadings; the obtaining
of information by the tribunal; the presentation of cases and oral pro-
ceedings; participation of amicus curiae; and the availability of judg-
ments.?’ The tribunal could also adopt a rule establishing a procedure
for summary dismissal of applications.?!

Section 3 makes clear that each party may be assisted by counsel in
the proceedings. Thus, an applicant would have the opportunity to be
assisted by any person of his choice (other than members of the Fund’s
Legal Department, given the inherent conflict of interest such assis-
tance would pose) at any stage of the case. The tribunal, in adopting its
own rules, would be free to prescribe the rules regarding the signing
of applications and other pleadings, presentation of oral argument, and
other matters concerning the involvement of counsel.

20See also Article XVIII of the statute, discussed below.

2IThere is authority in Article 8(3) of the Rules of the ILOAT and in Rule 7(11) of the
WBAT, for example, for summary dismissal of cases that are considered to be “clearly
irreceivable or devoid of merit.” The Rules of Procedure of the tribunal of the Bank for
International Settlements authorize summary dismissal of applications that are “mani-
festly irreceivable in form or manifestly abusive.”
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As a general rule, each side would bear its own costs, including
attorney’s fees; however, the tribunal would have authority under
Article XIV to order the Fund to bear the reasonable costs, including
attorney’s fees, incurred by an applicant in bringing an action that is
successful in whole or in part, and, under Article XV, it could award
reasonable costs against an applicant whose claims were manifestly
without foundation.

ARTICLE X1

The Tribunal shall hold its sessions at the Fund’s headquarters at
dates to be fixed in accordance with its Rules of Procedure.

The tribunal is required to hold its sessions at Fund headquarters.
The frequency and scheduling of these sessions would be determined
in accordance with rules to be adopted by the tribunal.

ARTICLE XII

The Tribunal shall decide in each case whether oral proceedings
are warranted. Oral proceedings shall be open to all interested
persons, unless the Tribunal decides that exceptional circum-
stances require that they be held in private.

As with the WBAT and other tribunals, the Fund tribunal would
be empowered to decide whether to hold oral proceedings in a given
case.?2 However, oral proceedings are somewhat rare in the practice of
international administrative tribunals, which generally decide cases
on the basis of written submissions, including the record developed in
the course of administrative review and the internal appeals process.

Any oral proceedings conducted by the tribunal would be open to
“interested persons,” unless the tribunal decided that the nature of the
case required that such proceedings be held in private, for example, if
sensitive information or matters of personal privacy were involved.

22Under the Rules of the UNAT, Article 15(1), oral proceedings are held “if the presid-
ing member so decides or if either party so requests and the presiding member agrees.”
In the ILOAT, they are held “if the Tribunal so decides, either on its own motion or on
the request of one of the parties” (Article 16).
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ARTICLE XII1

1. All decisions of the Tribunal shall be by majority vote.

2. Judgments shall be final, subject to Article XVI and Article
XVII, and without appeal.

3. Each judgment shall be in writing and shall state the reasons
on which it is based.

4. The deliberations of the Tribunal shall be confidential.

As with other tribunals, decisions would be taken by majority vote
and would not require unanimity. Although dissents would not need to
be registered, dissenting opinions would be possible under the statute.

Judgments of the tribunal would be final and without appeal. Fur-
ther recourse to the IC] would not be available. Although the UNAT
and ILOAT Statutes authorize appeal to the International Court of Jus-
tice under highly limited circumstances, this avenue of recourse was
not adopted by other tribunals, including the WBAT.

ARTICLE X1V

1. If the Tribunal concludes that an application challenging
the legality of an individual decision is well-founded, it shall
prescribe the rescission of such decision and all other measures,
whether involving the payment of money or otherwise, required
to correct the effects of that decision.

2. When prescribing measures under Section 1 other than the
payment of money, the Tribunal shall fix an amount of compen-
sation to be paid to the applicant should the Managing Director,
within one month of the notification of the judgment, decide, in
the interest of the Fund, that such measures shall not be imple-
mented. The amount of such compensation shall not exceed the
equivalent of three hundred percent (300%) of the current or, as the
case may be, last annual salary of such person from the Fund. The
Tribunal may, however, in exceptional cases, when it considers it
justified, order the payment of a higher compensation; a statement
of the specific reasons for such an order shall be made.

Article XIV, Section 1 provides for the remedies which the tribunal
may order when it concludes that an individual decision is illegal. Sec-
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tion 2 provides that, with respect to nonmonetary relief ordered by
the tribunal in individual cases, the Managing Director may opt for
monetary relief instead of taking the remedial measures.

Under Section 1, if the tribunal finds that an individual decision is
illegal, it shall order the rescission of the decision and all other appro-
priate corrective measures. These measures may include the payment
of a sum of money, or the specific performance of prescribed obliga-
tions, such as the reinstatement of a staff member.

In cases where the tribunal concludes that an individual decision is
illegal by virtue of the illegality of the regulatory decision pursuant to
which it was taken, the judgment would not invalidate or rescind the
underlying regulatory decision, nor would it invalidate or rescind other
individual decisions already taken pursuant to that regulatory deci-
sion.?® If a regulatory decision had been in effect by the organization for
over three months, an application directly challenging its legality would
not be admissible. A finding by the tribunal, in the context of reviewing
an individual decision, that the regulatory decision was illegal would not
nullify the decision as such. Thus, previous decisions taken in reliance
on, or on the basis of, the regulatory decision would not be invalidated;
the organization could decide as a policy matter whether, and to what
extent, to reopen those decisions and take further action in light of the
tribunal’s judgment. The judgment would, however, render the regula-
tory decision unenforceable against the applicant in the immediate case.
The regulatory decision would also, for all practical purposes, become
ineffective vis-a-vis other staff members, since future applications in
other individual decisions would themselves be subject to challenge,
within the applicable time limits for such claims.

Section 2 provides that where the consequences of the rescission of
an individual decision or the corrective measures prescribed by the tri-
bunal are not limited to the payment of money, the Managing Director
would be authorized to determine whether, in the interest of the Fund,
the applicant should be paid an amount of monetary compensation that
has been determined by the tribunal in accordance with the limitations
prescribed in the statute, as an alternative to rescission of the individual

20ther staff members to whom the regulatory decision had already been applied
could seek relief in light of the tribunal’s holding only if their applications were made
within the specified time limits for challenging individual decisions.
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decision or performance of the prescribed obligations.?* For example, if
the tribunal prescribed, as a corrective measure, that a staff member be
reinstated, the Managing Director might conclude that such a remedy
was not possible or advisable. Such a situation might arise where the
applicant’s position has, in the meantime, been filled by another quali-
fied individual. In general, the monetary award could not exceed three
times the individual’s current or last salary from the Fund, as applicable.
The tribunal could, however, exceed this limit in exceptional cases, if it
was considered justified by the particular circumstances.

3. If the Tribunal concludes that an application challenging the
legality of a regulatory decision is well-founded, it shall annul
such decision. Any individual decision adversely affecting a staff
member taken before or after the annulment and on the basis of
such regulatory decision shall be null and void.

Section 3 sets forth the consequences of a ruling in favor of an appli-
cation challenging the legality of a regulatory decision. In that case, the
statute provides that the tribunal shall annul the decision. As a result,
the decision could not thereafter be implemented or applied by the
organization in individual cases.

Annulment would have certain consequences with respect to indi-
vidual decisions taken pursuant to the annulled regulatory decision,
whether taken before or after the date of annulment. Such individual
decisions would be null and void. Accordingly, it would be incumbent
on the Fund to take corrective measures with respect to each adversely
affected staff member. The failure to take proper corrective measures
in an individual case would itself be subject to challenge as an admin-
istrative act adversely affecting the staff member. For example, if the
tribunal annulled a regulatory decision retroactively reducing a benefit,
all staff members to whom that decision had been applied would be

24The statutes of most international administrative tribunals permit the award of
monetary compensation as an alternative to be chosen by the organization’s manage-
ment in lieu of nonmonetary remedies. Of the major administrative tribunals, three
(ILOAT, EC Court of Justice, Council of Europe Appeals Board) have no limit on the
amount of monetary compensation to be awarded, three (UNAT, OASAT, IDBAT) place
a limit equal to two years’ net pay, and the WBAT has a limit of three years’ net pay. In
all cases with limits, however, there is a provision similar to that in Article XII, Section
1 of the WBAT Statute, to the effect that “[t|he Tribunal may, in exceptional cases, when
it considers it justified, order the payment of higher compensation. A statement of the
specific reason for such an order shall be made.”
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entitled to the restoration of that benefit for that period. The failure
to restore the benefit in an individual case could then be challenged
before the tribunal.

4. If the Tribunal concludes that an application is well-founded
in whole or in part, it may order that the reasonable costs incurred
by the applicant in the case, including the cost of applicant’s
counsel, be totally or partially borne by the Fund, taking into
account the nature and complexity of the case, the nature and
quality of the work performed, and the amount of the fees in
relation to prevailing rates.

Section 4 authorizes the tribunal to award reasonable costs, includ-
ing attorney’s fees, to a successful applicant, in an amount to be deter-
mined by the tribunal, taking into account the factors set forth in the
provision. Costs, apart from attorney’s fees, that might fall within this
provision could include such items as transportation to Washington,
D.C. for applicants not working at Fund headquarters and the fees
of expert witnesses who testify before the tribunal. With respect to
unsuccessful applicants whose claims nevertheless had prima facie
merit or significance, the tribunal could always recommend that an ex
gratia payment be made by the organization.

Most administrative tribunals, whether pursuant to their rules or
as a matter of practice, have comparable authority to award costs. For
example, the UNAT has declared in a statement of policy that costs
may be granted “if they are demonstrated to have been unavoidable, if
they are reasonable in amount, and if they exceed the normal expenses
of litigation before the tribunal.”?® The tribunals have, however, been
rather conservative and cautious in deciding whether, and to what
extent, to award costs in a case.?6

Under this provision, the tribunal would be authorized to award
costs against the Fund only where an applicant has succeeded in whole
or in part, i.e,, the tribunal’s decision has found in favor of all or a portion
of his claims for relief. With respect to determining the amount of costs
incurred that were “reasonable” under the circumstances, the tribunal
would be expected to take into account such factors as the nature and

254 /CN.5/R.2 (Dec. 18, 1950).
2E.g., Powell, UNAT Judgment No. 237 (1979), in which the applicant requested pay-
ment of costs in excess of $100,000 and was awarded $2,000 by the tribunal.
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complexity of the case, as well as the nature and quality of the work
performed and the amount of the fees in relation to prevailing rates.
These factors reflect the practice of other tribunals*” and domestic
courts in making similar assessments. As the tribunals have recog-
nized, there may be circumstances where, although an applicant has
succeeded in one aspect of his claims, the bulk of his claims has been
rejected by the tribunal, and considerable and unnecessary time has
been devoted to the consideration of these claims.?® In such circum-
stances, it would not be fair or reasonable to have an automatic require-
ment that the organization bear the applicant’s costs. Similarly, the
effort expended by the applicant’s counsel, and the consequent costs,
may have been wholly disproportionate to the magnitude and nature
of the issues involved. Thus, it is considered appropriate to give the
tribunal discretion to determine whether, and to what extent, to award
costs to a successful applicant.

The tribunal would be authorized to award costs only to the parties,
i.e, an applicant or the Fund (see Article XV), and could not award
costs to other persons.

5. When a procedure prescribed in the rules of the Fund for the
taking of a decision has not been observed, the Tribunal may, at
the request of the Managing Director, adjourn the proceedings
for institution of the required procedure or for adoption of
appropriate corrective measures, for which the Tribunal shall
establish a time certain.

Section 5 of Article XIV permits corrective measures in respect of
procedural errors committed by the Fund to be implemented after
adjournment of a case in lieu of proceeding to decision on the merits.?’

ARTICLE XV

1. The Tribunal may order that reasonable compensation be
made by the applicant to the Fund for all or part of the cost of
defending the case, if it finds that:

2’See Lamadie, ILOAT Judgment No. 262 (1975), at p. 7.

28In Carrillo, ILOAT Judgment No. 272 (1976), the applicant obtained only partial sat-
isfaction, and the point decided by the tribunal was relatively simple. The record, how-
ever, was far more voluminous than necessary for the tribunal’s information. Therefore,
the ILOAT awarded the staff member only one-tenth of the amount claimed for legal
fees as costs reasonably incurred.

2 There is a comparable provision in Article XII of the WBAT Statute.
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a. the application was manifestly without foundation either
in fact or under existing law, unless the applicant demonstrates
that the application was based on a good faith argument for an
extension, modification, or reversal of existing law; or

b. the applicant intended to delay the resolution of the case
or to harass the Fund or any of its officers or employees.

2. The amount awarded by the Tribunal shall be collected by way
of deductions from payments owed by the Fund to the applicant or
otherwise, as determined by the Managing Director, who may, in
particular cases, waive the claim of the Fund against the applicant.

This Article authorizes the tribunal, either on its own or upon a
motion by the Fund, to assess an amount in respect of the reason-
able costs incurred by the Fund in defending the case against appli-
cants who bring cases which the tribunal determines are patently
without foundation. The award of costs, which would not include the
expenses incurred by the Fund in the operation of the tribunal, could
be enforced through deductions from amounts to the applicant by the
Fund (such as salary or separation payments) or through such other
means as management deems appropriate; other means would have
to be implemented if the applicant was not owed any money from the
Fund so as to preclude the possibility of setoff.

This provision is intended to serve as a deterrent to the pursuit of
cases that are manifestly without factual basis or legal merit. Unless
an application is summarily dismissed by the tribunal,® the tribunal
must hear the case and dispose of the matter on the merits. This could
involve lengthy proceedings and substantial costs, including the com-
mitment of staff time, even if the tribunal ultimately concluded that
the applicant’s claims were manifestly without any basis in law or fact.
Such cases can be expected to be very rare, but when they arise they
can be prolonged and costly. This provision is directed at applications
that amount to an abuse of the review process31; it is not intended to
deter an application based on a good faith argument for an extension,
modification, or reversal of existing law.

30The tribunal would also be authorized to adopt a rule providing for summary
dismissal of applications. This would permit disposal of a case that was clearly irreceiv-
able, thus minimizing the time and expense involved.

3ICompare Article III of the Statute of the Appeals Board of the Council of Europe,
which authorizes the Board, “if it considers that an appeal constituted an abuse of pro-
cedure, [to] order the appellant to pay all or part of the costs incurred.”
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ARTICLE XVI

A party to a case in which a judgment has been delivered may, in
the event of the discovery of a fact which by its nature might have
had a decisive influence on the judgment of the Tribunal, and
which at the time the judgment was delivered was unknown both
to the Tribunal and to that party, request the Tribunal, within a
period of six months after that party acquired knowledge of such
fact, to revise the judgment.

This Article is the same as in the WBAT and other tribunal statutes.
It is intended to serve two purposes. First, it provides that no material
fact that was known to a party before a case was decided but was not
presented to the tribunal can be presented to the tribunal after it has
rendered its decision. Second, it provides that a case may be reopened
if a material fact is discovered by a party after the decision has been
rendered in order to permit the tribunal to revise its judgment in light
of that fact.

ARTICLE XVII

The Tribunal may interpret or correct any judgment whose terms
appear obscure or incomplete, or which contains a typographical
or arithmetical error.

Article XVII authorizes the tribunal, once a judgment has been ren-
dered, to correct typographical or arithmetical errors and to interpret
its own judgment, under certain circumstances. Judgments could be
corrected by the tribunal on its own initiative or upon application by
one of the parties.

The tribunal would be empowered to interpret its own judgment
upon the request of a party if the terms were unclear or incomplete in
some respect, as demonstrated by the party requesting the interpre-
tation. Similar authority is conferred upon other tribunals, including
the Court of Justice of the European Communities.3> The ability of the
tribunal to interpret its own judgments where the parties are unable to
discern the intended meaning would help to ensure that judgments are
given effect in accordance with the tribunal’s findings and conclusions.

32See Article 40 of the Statute of the CJEC.
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ARTICLE XVIII

1. The original of each judgment shall be filed in the archives
of the Fund. A copy of the judgment, attested to by the President,
shall be delivered to each of the parties concerned.

2. A copy shall also be made available by the Secretariat on
request to any interested person, provided that the President may
decide that the identities or any other means of identification of
the applicant or other persons mentioned in the judgment shall be
deleted from such copies.

Judgments of the Fund tribunal are to be made available to inter-
ested persons upon request; they would be in the public domain
and could be cited or published.?® This Article further provides
that the President would be authorized to decide whether to con-
ceal the identity of the applicant or any other person mentioned in
the judgment, such as a witness (e.g., the complainant in a sexual
harassment case in which the disciplinary measures imposed on the
perpetrator are being challenged), in copies of the judgment. The
President would be guided by concerns for protecting the privacy
of the individual involved or the confidentiality of the matter to the
organization.

ARTICLE XIX

This Statute may be amended only by the Board of Governors of
the Fund.

This provision is similar to its counterpart in the WBAT Statute.
It would thus remain open to the Board of Governors, as the organ
responsible for formally authorizing the establishment of a tribunal
and approving the statute, to amend or abrogate the statute of the tri-
bunal after its establishment. In this fashion, the nature of the judicial
function performed by the tribunal could be limited or altered with
respect to future cases.

3The statutes of the WBAT and other tribunals provide that the judgments of the
tribunal will be published or made available to interested persons.
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ARTICLE XX

1. The Tribunal shall not be competent to pass judgment upon
any application challenging the legality or asserting the illegality
of an administrative act taken before October 15, 1992, even if the
channels of administrative review concerning that act have been
exhausted only after that date.

2. Inthe case of decisions taken between October 15,1992 and the
establishment of the Tribunal, the application shall be admissible
only if it is filed within three months after the establishment of
the Tribunal. For purposes of this provision, the Tribunal shall
be deemed to be established when the staff has been notified by
the Managing Director that all the members of the Tribunal have
been appointed.

As a result of this Article, the tribunal would be competent to hear
cases involving only those decisions taken on or after the effective
starting date of the tribunal’s jurisdiction, which is the date on which
the Executive Board formally approved the transmittal of the proposed
statute to the Board of Governors. Accordingly, administrative acts
taken on or after October 15, 1992 would be reviewable by the tribunal.
Administrative acts taken before that date would not be reviewable,
even if administrative review of the act was still pending on the effec-
tive starting date of the tribunal’s jurisdiction. Section 2 provides a
transitional provision to extend the period of time specified in Article
VI for the initiation of proceedings before the tribunal.

ARTICLE XXI

The competence of the Tribunal may be extended to any inter-
national organization upon the terms established by a special
agreement to be made with each such organization by the Fund.
Each such special agreement shall provide that the organization
concerned shall be bound by the judgments of the Tribunal and
be responsible for the payment of any compensation awarded by
the Tribunal in respect of a staff member of that organization and
shall include, inter alia, provisions concerning the organization’s
participation in the administrative arrangements for the func-
tioning of the Tribunal and concerning its sharing the expenses
of the Tribunal.
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Article XXI would permit the affiliation of other international orga-
nizations with the tribunal pursuant to an agreement with the Fund.
As a condition of such affiliation, the organization would have to agree
to be bound by the tribunal’s judgments, including the obligation to
pay compensation as awarded by the tribunal. The agreement with the
Fund would need to cover such areas as the sharing of the tribunal’s
expenses by the affiliating organization and its role in the administra-
tive arrangements of the tribunal. The affiliating organization would
not, however, have any authority with respect to appointment of the
tribunal’s members or amendment of the governing statute.

Part II1. Procedure

1. The procedure for the adoption of the proposed statute is as follows.
The proposed resolution in Part IV, including the proposed statute, is to
be communicated to the Board of Governors. The Executive Board rec-
ommends, as proposed in Article XX of the proposed statute, if approved
by the Board of Governors, that the statute enter into force as of October
15, 1992, the date on which the Executive Board formally decided to
transmit the report and resolution to the Board of Governors.

2. Part IV of this report contains the text of a resolution, to which is
attached the text of the proposed statute discussed above. The Chair-
man of the Board of Governors has requested that the Secretary of the
Fund bring the resolution and proposed statute before the Board of
Governors for its approval. It is pursuant to this request that the Secre-
tary is transmitting this report to the Board of Governors.

3. Inthe judgment of the Executive Board, the action requested of the
Board of Governors should not be postponed until the next regular
meeting of the Board and does not warrant the calling of a special
meeting of the Board. For this reason, the Executive Board, pursuant
to Section 13 of the By-Laws, requests Governors to vote without meet-
ing. To be valid, votes must be received at the seat of the Fund before
6:00 p.m., Washington time, on December 21, 1992. The resolution will
be adopted if replies are received from a majority of the Governors
exercising a majority of the total voting power and if a majority of the
votes is cast in favor of the resolution. The resolution must be voted on
as a whole.
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Part I'V. Resolution

WHEREAS the Executive Board has considered the establishment of
an administrative tribunal to serve the Fund; and

WHEREAS the Executive Board has proposed a statute for the estab-
lishment of such a tribunal and prepared a Report on the same; and

WHEREAS the Chairman of the Board of Governors has requested
the Secretary of the Fund to bring the proposal of the Executive Board
before the Board of Governors; and

WHEREAS the Report of the Executive Board setting forth its pro-
posal has been submitted to the Board of Governors by the Secretary
of the Fund; and

WHEREAS the Executive Board has requested the Board of Gover-
nors to vote on the following resolution without meeting, pursuant to
Section 13 of the By-Laws of the Fund;

NOW, THEREFORE, the Board of Governors, noting the said Report
of the Executive Board, hereby RESOLVES that the proposed Statute
of the Administrative Tribunal of the International Monetary Fund is
hereby adopted.
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Resolution No. 48-1
Establishment of the
Administrative Tribunal
of the International Monetary Fund

WHEREAS the Executive Board has considered the establishment of
an administrative tribunal to serve the Fund; and

WHEREAS the Executive Board has proposed a statute for the estab-
lishment of such a tribunal and prepared a Report on the same; and

WHEREAS the Chairman of the Board of Governors has requested
the Secretary of the Fund to bring the proposal of the Executive Board
before the Board of Governors; and

WHEREAS the Report of the Executive Board setting forth its pro-
posal has been submitted to the Board of Governors by the Secretary
of the Fund; and

WHEREAS the Executive Board has requested the Board of Gover-
nors to vote on the following resolution without meeting, pursuant to
Section 13 of the By-Laws of the Fund;

NOW, THEREFORE, the Board of Governors, noting the said Report
of the Executive Board, hereby RESOLVES that the proposed Statute
of the Administrative Tribunal of the International Monetary Fund is
hereby adopted.
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RULES OF PROCEDURE
OF THE ADMINISTRATIVE TRIBUNAL
OF THE INTERNATIONAL MONETARY FUND!

RULE I
General

1. These Rules of Procedure shall apply to the Administrative Tri-
bunal of the International Monetary Fund (hereinafter “Tribunal”).

2. These Rules shall be subject to the provisions of:
(a) the Fund’s Articles of Agreement;
(b) the Statute of the Tribunal.

3. For purposes of these Rules, the masculine pronoun shall include
the feminine pronoun.

RULE 11
Official Language
The working language of the Tribunal shall be English.

RULE 111
President
The President of the Tribunal shall:
(a) preside over the consideration of cases by the Tribunal;

(b) direct the Registry of the Tribunal in the performance of its
functions;

IThese Rules entered into force on February 18, 1994 and were amended on August
31, 1994.
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ADMINISTRATIVE TRIBUNAL OF THE IMF

(c) prepare an annual report on the activities of the Tribunal; and

(d) perform the functions entrusted to the President by these
Rules of Procedure.

RULE 1V
Registry
Under the authority of the President, the Registrar of the Tribunal
shall:

(a) receive applications instituting proceedings and related doc-
umentation of the case;

(b) be responsible for transmitting all documents and making all
notifications required in connection with cases before the Tribunal;

(c) make for each case a dossier which shall record all actions
taken in connection with the case, the dates thereof, and the dates on
which any document or notification forming part of the procedure are
received in or dispatched from his office;

(d) attend hearings, meetings, and deliberations of the Tribunal;

(e) keep the minutes of these hearings and meetings as instructed
by the President; and

(f) expeditiously perform the functions entrusted to the Regis-
trar by the Rules of Procedure and carry out tasks as assigned by the
President.

RULE 'V

Recusal

1. Pursuant to Article VII, Section 3 of the Statute, a member of the
Tribunal shall recuse himself:

(a) in cases involving persons with whom the member has a
personal, familial or professional relationship;

(b) in cases concerning which he has previously been called
upon in another capacity, including as advisor, representative, expert
or witness on behalf of a party; or
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(c) if there exist other circumstances such as to make the mem-
ber’s participation seem inappropriate.

2. Any member recusing himself shall immediately inform the
President of the Tribunal.

RULE VI
Counsel

In accordance with Article X, Section 3 of the Statute, each party
may at any time choose to be assisted by counsel, whose designation
shall be notified to the Registrar.

RULE VII
Applications

1. Applications shall be filed by the Applicant or his duly autho-
rized representative, following the form attached as Annex A hereto.
If an Applicant wishes to be represented, he shall complete the form
attached as Annex B hereto.

2. Applications instituting proceedings shall be submitted to the
Tribunal through the Registrar. Each application shall contain:

(a) the name and official status of the Applicant;

(b) the name of the Applicant’s representative, if any, and
whether such representative or another person shall act as counsel for
the Applicant;

(c) the decision being challenged, and the authority responsible
for the decision;

(d) the channels of administrative review, as applicable, that the
Applicant has pursued and the results thereof;

(e) the reasons why he believes the decision is illegal;
(f) a statement of the supporting facts; and

(g) the relief or remedy that is being sought, including the
amount of compensation, if any, claimed by the Applicant and the
specific performance of any obligation which is requested.
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3. The Applicant shall attach as annexes all documents cited in the
application in an original or in an unaltered copy and in a complete
text unless part of it is obviously irrelevant. Such documents shall
include a copy of any report and recommendation of the Grievance
Committee in the matter. If a document is not in English, the Applicant
shall attach an English translation thereof.

4. Four additional copies of the application and its attachments
shall be submitted to the Registrar.

5. An application shall satisfy the provisions of Article XX, and be
submitted to the Tribunal within the time limits prescribed by Article
VI, of the Statute.

6. If the application does not fulfill the requirements established in
Paragraphs 1 through 4 above, the Registrar shall advise the Applicant
of the deficiencies and give him a reasonable period of time, not less
than fifteen days, in which to make the appropriate corrections or addi-
tions. If this is done within the period indicated, the application shall be
considered filed on the original date. Otherwise, the Registrar shall:

(i) notify the Applicant that the period of time within which
to make the appropriate changes has been extended, indicating the
length of time thereof;

(ii) make the necessary corrections when the defects in the
application do not affect the substance; or

(iii) by order of the President, notify the Applicant that the submis-
sion does not constitute an application and cannot be filed as such.

7. Upon ascertaining that the formal requirements of this Rule have
been met, the Registrar shall notify the Fund of the application and
shall transmit a copy of it to the General Counsel.

8. The application shall be signed on the last page by the Applicant
or the representative, if any, whom he has designated in accordance
with Paragraph 1 above. In the event of the Applicant’s incapacity, the
required signature shall be furnished by his legal representative.

RULE VIII
Answer

1. Once an application has been duly notified by the Registrar to the
Fund, the Fund shall answer the application in writing and submit any
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additional documentary evidence within forty-five days unless, upon
request, the President sets another time limit. The Fund’s answer shall
be submitted to the Tribunal and to the Applicant through the Regis-
trar. The Fund shall include as annexes all documents referred to in
the answer in accordance with the rules established for the application
in Rule VIL

2. The answer shall be signed on the last page by the representative
of the Fund.

3. Four additional copies of the answer and its attachments shall be
submitted to the Registrar.

4. Upon ascertaining that the formal requirements of this Rule have
been met, the Registrar shall transmit a copy of the Fund’s answer to
the Applicant.

RULE IX
Reply

1. The Applicant may file with the Registrar a written reply to the
answer within thirty days from the date on which the answer is transmit-
ted to him, unless, upon request, the President sets another time limit.

2. The complete text of any document referred to in the written
reply shall be annexed thereto in accordance with the rules established
for the application in Rule VIL

3. The requirements of Rule VII, Paragraphs 4 and 8, shall apply to
the reply.

4. Upon ascertaining that the formal requirements of this Rule have
been met, the Registrar shall transmit a copy of the Applicant’s reply
to the Fund.

RULE X
Rejoinder

1. The Fund may file with the Registrar a written rejoinder within
thirty days of receiving the Applicant’s reply, unless, upon request, the
President sets another time limit.
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2. The complete text of any document referred to in the written
rejoinder shall be annexed thereto in accordance with the rules estab-
lished for the application in Rule VIL

3. The requirements of Rule VIII, Paragraphs 2 and 3, shall apply to
the rejoinder.

4. Upon ascertaining that the formal requirements of this Rule have
been met, the Registrar shall transmit a copy of the Fund’s rejoinder to
the Applicant.

5. Without prejudice to Rule XI, after the rejoinder has been filed, no
further pleadings may be received.

RULE X1
Additional Pleadings

1. In exceptional cases, the President may, on his own initiative,
or at the request of either party, call upon the parties to submit addi-
tional written statements or additional documents within a period
which he shall fix. The additional documents shall be furnished in the
original or in an unaltered copy and accompanied by any necessary
translations.

2. The requirements of Rule VII, Paragraphs 4 and 8, or Rule VIII,
Paragraphs 2 and 3, as the case may be, shall apply to any written state-
ments and additional documents.

3. Written statements and additional documents shall be transmit-
ted by the Registrar, on receipt, to the other party or parties.

RULE XI11
Summary Dismissal

1. Pursuant to Article X, Section 2(d) of the Statute, the Tribunal
may, on its own initiative or upon a motion by the Fund, decide sum-
marily to dismiss the application if it is clearly inadmissible.

2. The Fund may file such a motion within thirty days of its receipt
of the application. The filing of the motion shall suspend the period of
time for answering the application until the motion is acted on by the
Tribunal.
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3. The complete text of any document referred to in the motion shall
be annexed thereto in accordance with the rules established for the
application in Rule VII. The requirements of Rule VIII, paragraphs 2
and 3, shall apply to the motion.

4. Upon ascertaining that the motion meets the formal require-
ments of this Rule, the Registrar shall transmit a copy thereof to the
Applicant.

5. The Applicant may file with the Registrar a written objection to
the motion within thirty days from the date on which the motion is
transmitted to him.

6. The complete text of any document referred to in the objection
shall be annexed thereto in accordance with the rules established for
the application in Rule VII. The requirements of Rule VII, Paragraphs
4 and 8, shall apply to the objection to the motion.

7. Upon ascertaining that the objection meets the formal require-
ments of this Rule, the Registrar shall transmit a copy thereof to the
Fund.

8. There shall be no further pleadings in respect of a motion for
summary dismissal unless the President so requests.

RULE XII1
Oral Proceedings

1. Oral proceedings shall be held if the Tribunal decides that such
proceedings are necessary for the disposition of the case. In such cases,
the Tribunal shall hear the oral arguments of the parties and their
counsel, and may examine them.

2. At a time specified by the Tribunal, before the commencement of
oral proceedings, each party shall inform the Registrar and, through
him, the other parties, of the names and description of any witnesses
and experts whom the party desires to be heard, indicating the points
to which the evidence is to refer. The Tribunal may also call witnesses
and experts.

3. The Tribunal shall decide on any application for the hearing of wit-
nesses or experts and shall determine, in consultation with the parties
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or their counsel, the sequence of oral proceedings. Where a witness
is not in a position to appear before the Tribunal, the Tribunal may
decide that the witness shall reply in writing to the questions of the
parties. The parties shall, however, retain the right to comment on any
such written reply.

4. The parties or their counsel may, under the direction of the Presi-
dent, put questions to the witnesses and experts. The Tribunal may
also examine witnesses and experts.

5. Each witness shall make the following declaration before giving
evidence:

“l solemnly declare upon my honor and conscience that my
testimony shall be the truth, the whole truth and nothing but
the truth.”

6. Each expert shall make the following declaration before giving
evidence:

“I solemnly declare upon my honor and conscience that my testi-
mony will be in accordance with my sincere belief.”

7. The Tribunal may disregard evidence which it considers irrel-
evant, frivolous, or lacking in probative value.

8. The Tribunal may limit oral testimony where it considers the
written documentation adequate.

9. The President is empowered to issue such orders and decide such
matters as are necessary for the orderly disposition of cases, including
ruling on objections raised concerning the examination of witnesses or
the introduction of documentary evidence.

RULE XIV
Intervention

1. Any person to whom the Tribunal is open under Article II, Sec-
tion 1 of the Statute may, before the closure of the written pleadings,
apply to intervene in a case on the ground that he has a right which
may be affected by the judgment to be given by the Tribunal. Such per-
son shall for that purpose draw up and file an application to intervene
in accordance with the conditions laid down in this Rule.
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2. The rules regarding the preparation and submission of applica-
tions specified above shall apply mutatis mutandis to the application for
intervention.

3. Upon ascertaining that the formal requirements of this Rule have
been complied with, the Registrar shall transmit a copy of the appli-
cation for intervention to the Applicant and to the Fund, each being
entitled to present views on the issue of intervention within thirty
days. Upon expiration of that deadline, whether or not the parties have
replied, the President, in consultation with the other members of the
Tribunal, shall decide whether to grant the application to intervene. If
intervention is admitted, the intervenor shall thereafter participate in
the proceedings as a party.

4. In order to inform the Fund community of proceedings pending
before the Tribunal, the Registrar, upon the notification of an applica-
tion to the Fund, shall, unless the President decides otherwise, issue a
summary of the application, without disclosing the name of the Appli-
cant, for circulation within the Fund.

RULE XV
Amicus Curiae

The Tribunal may, at its discretion, permit any persons, including
the duly authorized representatives of the Staff Association, to com-
municate their views to the Tribunal.

RULE XVI
Time Limits

The calculation of time limits prescribed in these Rules of Procedure,
all of which refer to calendar days, shall not include the day of the event
from which the period runs, and shall include the next working day of
the Fund when the last day of the period is not a working day.

RULE XVII
Production of Documents

1. The Applicant may, before the closure of the pleadings, request
the Tribunal to order the production of documents or other evidence
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which he has requested and to which he has been denied access by the
Fund, accompanied by any relevant documentation bearing upon the
request and the denial or lack of access. The Fund shall be given an
opportunity to present its views on the matter to the Tribunal.

2. The Tribunal may reject the request to the extent that it finds that
the documents or other evidence requested are clearly irrelevant to the
case, or that compliance with the request would be unduly burden-
some or would infringe on the privacy of individuals. For purposes of
assessing the issue of privacy, the Tribunal may examine in camera the
documents requested.

3. The Tribunal may, subject to Article X, Section 1 of the Statute,
order the production of documents or other evidence in the possession
of the Fund, and may request information which it deems useful to its
judgment.

4. When the Tribunal is not in session, the President shall exercise
the powers set forth in this Rule.

RULE XVIII
Judgments

1. All deliberations of the Tribunal shall be in private. The judgment
shall be adopted by majority vote.

2. Once the final text of the judgment has been approved and
adopted, the judgment shall be signed by the President and the Regis-
trar and shall contain the names of the members who have taken part
in the decision.

3. Any member differing as to the grounds upon which the judg-
ment was based or some of its conclusions, or dissenting from the judg-
ment, may append a separate or dissenting opinion.

4. The judgment and any appended opinions shall be transmitted
to the parties and to amici curiae. They shall be available to interested
persons upon request to the Registrar, who shall arrange for their
publication.

5. Clerical and arithmetical errors in the judgment may be corrected
by the Tribunal.

10
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RULE XIX
Revision of Judgments

1. A party may request revision of a judgment issued by the
Tribunal, but only in the event that a fact or a document is discov-
ered which by its nature might have had a decisive influence on the
judgment of the Tribunal and which at the time of the judgment was
unknown to the Tribunal and to the party to the case making applica-
tion for the revision and such ignorance was not the responsibility of
that party.

2. The revision must be requested within thirty days from the date
on which the fact or document is discovered and, in any event, within
one year from the date on which the party requesting the revision
was notified of the judgment unless, upon request, the President sets
another time limit.

3. The procedure set forth in Rules VIII through XI shall be applied,
mutatis mutandis, to the request for revision.

4. The Tribunal shall decide whether to admit the application for
revision. If the application is admitted, the Tribunal shall pass judg-
ment on the matter at issue in accordance with these Rules.

RULE XX
Interpretation of Judgments

1. In accordance with Article XVII of the Statute, after a judgment
has been rendered, a party may apply to the Tribunal requesting an
interpretation of the operative provisions of the judgment.

2. The application shall be admissible only if it states with sufficient
particularity in what respect the operative provisions of the judgment
appear obscure or incomplete.

3. The Tribunal shall, after giving the other party or parties a rea-
sonable opportunity to present its or their views on the matter, decide
whether to admit the application for interpretation. If the application is
admitted, the Tribunal shall issue its interpretation, which shall there-
upon become part of the original judgment.

11
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RULE XXI
Miscellaneous Provisions

1. The President shall, in consultation with the other members of
the Tribunal, fix the dates of the Tribunal’s sessions.

2. The Tribunal, or, when the Tribunal is not in session, the Presi-
dent after consultation where appropriate with the members of the Tri-
bunal may in exceptional cases modify the application of these Rules,
including any time limits thereunder.

3. The Tribunal or, when the Tribunal is not in session, the President
may deal with any matter not expressly provided for in the present
Rules.

12



ANNEX Al

Administrative Tribunal of the
International Monetary Fund

FORM OF APPLICATION
L. Information concerning the personal status of the Applicant:
1. full name of Applicant:

2. if Applicant’s claim is based on the employment rights of
another person:

(a) name and official status of person whose rights are relied
upon:

(b) the relation of Applicant to person whose status entitles
Applicant to come before the Tribunal:

3. address for purposes of the proceedings:

telephone number:
fax number:

II. Official status of Applicant or of the person whose status entitles
Applicant to come before the Tribunal:

1. Beginning and ending dates of each period of employment with
the Fund:

2. Employment status at time of decision contested (whether in
active service or in retirement):

3. Type of appointment:

III. Decision being challenged, date of the decision, and the authority
responsible for the decision:
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ISeparate application forms of Annexes A and B are available from the Office of the
Registrar.
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Iv.

VL

VIL

VIIL

IX.

ADMINISTRATIVE TRIBUNAL OF THE IMF

Channels of administrative review of the decision that Applicant
has pursued and the results:

. Reasons why Applicant challenges the decision and its legality:

Statement of supporting facts:

The relief or remedy that is being sought, including the amount
of compensation, if any, claimed by Applicant and/or the specific
performance of any obligation which is requested:

Annexes to be attached pursuant to Rule VII, para. 3 of the Tribu-
nal’s Rules of Procedure:

“3. The Applicant shall attach as annexes all documents cited
in the application in an original or in an unaltered copy and
in a complete text unless part of it is obviously irrelevant. Such
documents shall include a copy of any report and recommenda-
tion of the Grievance Committee in the matter. If a document is
not in English, the Applicant shall attach an English translation
thereof.”

Any additional information that Applicant wishes to present to
the Tribunal.
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ANNEX B

Form of Appointment
of Representative (and Counsel)*

APPOINTMENT OF REPRESENTATIVE
(AND COUNSEL)*

do hereby designate

[Name]

[Address]

as my duly authorized representative [and counsel] to file/maintain
(circle as appropriate) an application with the IMF Administrative
Tribunal. [If known, give case number.] To this end, the above-named
representative [and counsel]* is authorized to sign pleadings, appear
before the Tribunal, and take all other necessary action in connection
with the pursuance of the case on my behalf. This designation shall
take effect immediately and shall remain in effect until revoked by me
and the Tribunal has been so informed in writing.

Date Signature

*Delete the brackets if your representative will also assist you as coun-
sel. If not, delete the words “and counsel” in the caption and below.
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